





Wir 


The Green Bag 








Vor. XVIII. No. 1 


BOSTON 


January, 1906 








CHRISTOPHER ROBINSON, K.C. 
By R. VasHon RoGers, K.C. 


HEN Sir William Berkeley — an 

aristocrat to the end of his fingers, 
a man of velvet and gold lace, a brave sol- 
dier, a devoted husband, a chivalrous friend, 
and withal as narrow and bigoted and stub- 
born a creature as one could find anywhere 
—as Fiske describes him — was oppres- 
sively administering the affairs of the colony 
in the days of that ‘‘merrie monarch” 
King Charles II, and about the year 1666 
came Christopher Robinson from Cleasby, 
in Yorkshire, to Virginia, where the English 
were then told there was “plenty, health 
and wealth,’ and nothing wanting to make 
people happy. This gracious and courtly 
cavalier arrived not with empty pockets. 
He speedily acquired — partly by purchase 
and partly by grants from the Crown — 
large estates in the counties of Middlesex 
and Essex. He bore his share in the affairs 
of church and state — he became a vestry- 
man and churchwarden, an officer in the 
militia, a coroner, clerk of the court, a mem- 
ber of the House of Burgesses — and died 
Secretary of State for the Colony. 

Christopher Robinson left in England a 
brother named John, Bishop of London, a 
famous diplomat and Lord Privy Seal; 
and Christophers and Johns have been in 
the family ever since. The Virginia prop- 
erty passed down through four successive 
generations of Christophers — the last, dying 
a bachelor in 1775— devised it to a sister 
whose daughter parted with it only some 
thirty years ago. 

Christopher — the grandfather of the sub- 
ject of our sketch, was a youth of eighteen 
at William and Mary College, Williams- 
burgh, when the unhappy disputes between 
Great Britain and her colonies reached a 





climax — when the differences arose be- 
tween mother and daughter about house- 
keeping (as the eloquent Bishop of Mis- 
souri puts it) the shrill call of the trumpet 
sounded through the quiet dormitories and 
corridors of the college. Christopher heard, 
and parting with his friends made his way 
to the British Army. He obtained a com- 
mission from Sir Henry Clinton in Colonel 
Simcoe’s Legion, sometimes called ‘‘the 
Queen’s Rangers.’’ He served with his corps 
until the peace, and then emigrated with 
other U. E. Loyalists to New Brunswick; 
the only one of his family that clung to the 
cause of King and Crown. 

In New Brunswick the half-pay officer 
married. Soon he moved Westwards — 
first to Lower Canada, then to what was 
then known as the Upper Province. He was 
called to the Bar there and practised at 
Kingston until 1798. His son John Bev- 
erley — born in 1791 —the father of the 
learned K.C. to whom we pay this tribute 
of respect — was one of the greatest men 
that young Canada has yet produced. While 
still a student he too heard the trumpet’s 
blast calling ‘‘to arms! to arms!” and as 
lieutenant in the York (Toronto) Volunteers 
he hurried with General Brock to meet 
General Hull who had crossed from Detroit 
into Canada. Hull retired as Brock ap- 
proached and shut himself up in his fort at 
Detroit; in a day or two he surrendered, 
and young Robinson was sent on August 
16, 1812 to take possession of the fort and 
hoist the British flag. A couple of months 
after this he fought at Queenston Heights 
when Brock was killed and was chosen to 
convey the prisoners;.across Lake Ontario. 
When embarking with these (among whom 
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was Colonel Scott, afterwards Commander- 
in-Chief of the United States Army), he was 
surprised to hear that he had been appointed 
acting attorney-general in the place of 
Colonel Macdonell who had fallen on the 
bloody heights. However, after peace came, 
in 1815, Solicitor-General Boulton, was lib- 
erated from the French prison, where he had 
spent some years, and was made attorney- 
general, Mr. Robinson becoming solicitor- 
general. In 1813, he was one of the Cana- 
dians to arrange terms of the capitulation 
at York. In 1815, he went to England for 
a time; returning he was soon made At- 
torney-General of Upper Canada; rising 
rapidly in his profession he entered the 
House of Assembly in 1821 — was appointed 
Chief Justice of Upper Canada in 1829, held 
that office with credit, honor, and renown 
for thirty-three years, becoming the Presi- 
dent of the Court of Appeal in 1862, the 
year before his death. For some years after 
his appointment as chief, he was also ex- 
officio President of the Executive and 
Speaker of the Legislative Council of the 
Province. In 1838, his sovereign offered 
him the honor of knighthood, but this was 
declined. However,in 1854, he accepted the 
higher rank of a Baronet of the United 
Kingdom. He more than finished the 
threescore years and ten of the Psalmist, 
and whether viewed in his public or private 
relations he lived equally pure, upright, un- 
selfish, amiable. 


Through all his track of years 
Wearing the white flower of a blameless life. 


We have spoken thus much of Sir John, 
because like father like son—each were 
men sans peur et sans reproche — each were 
dominated by the idea of Duty. 

Christopher Robinson, the subject of our 
paper, first saw the light in Beverly House, 
Toronto, on January 21, 1828, the third son 
of Sir John. (For one hundred and forty 
years a Beverley House — occupied by 
other members of the Robinson family — 





stood on the Hudson, opposite West Point.) 
His elder brothers were both members of 
the Canadian Bar — the one, Sir James L. 
Robinson, was for years Surrogate Clerk, 
the other Hon. John Beverly Robinson was 
prominent in public life, a member of the 
Dominion Parliament and Lieutenant-Gov- 
ernor of the Province of Ontario. Christo- 
pher received his early education at Upper 
Canada College, and his university course 
at old King’s College, the predecessor of 
Toronto University. In Trinity term 1850, 
he was called to the Bar of Upper Canada 
and admitted to practice as an attorney 
and solicitor, and in March, 1863, Her Late 
Majesty appointed him one of Her Coun- 
sel learned in the law. From the first he 
was a worker in his profession, and he ever 
did honest, faithful work. In 1850, he was 
appointed Reporter of the Court of Queen’s 
Bench, and twenty-two volumes bear wit- 
ness to his carefulness and accuracy. In 
1872, he was made editor of the Ontario 
Reports and so continued until elected a 
Bencher of the Law Society in 1885. In 
1880, he completed the preparation (with 
the aid of a faithful assistant) of a digest 
of all the cases contained in the Ontario 
Reports from 1822, some one hundred and 
twenty-five volumes, a work of immense 
labor and invaluable to the profession. 
Although at first he was chiefly engaged 
in solicitor’s work, and his prospects in that 
line were excellent, he was soon attracted 
by the greater freedom of counsel business, 
and to that he gave himself more and more 
as time went on. His clear conception of 
legal business, his knowledge of case law, 
and his conscientious thoroughness in alt 
that he undertook, soon brought him 
briefs — and briefs enough and to spare, but 
he never fell into that objectionable prac- 
tice (sometimes charged against leaders of 
the bar) of taking more briefs than he could 
attend to. In those days in Upper Canada 
the English practice of counsel devoting 
themselves to special circuits was still in 
vogue, and Mr. Robinson attached him- 
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self to the western circuit. Before many 
years had passed hardly an action was 
entered for trial at the assizes in that 
district without Robinson being retained 
either on one side or on the other. When 
the time came that he could pick and choose 
he gradually refused briefs at trials in out- 
side places and devoted himself to work 
before the Court of Appeal and the other 
courts sitting in Osgoode Hall, Toronto (the 
Westminster Hall of Ontario), the Supreme 
Court of the Dominion at Ottawa, and the 
Privy Council in London —the final Court 
of Appeal for all the British Colonies. He 
varied his court work by preparing opinions 
on the many very important matters on 
which he was being constantly consulted. 
He soon became the acknowledged leader 
of the Bar in Ontario, if not the greatest 
counsel in Canada, and he was engaged in 
many of the most important and interest- 
ing legal conflicts that have occurred since 
the birth of the Dominion. Not only has he 
fought good fights and won victories, or 
credit and renown, in his own Province, 
but he has done so in the West, in London, 
and in Paris; in strenuous fights, interpro- 
vincial and international; against criminals 
fighting for their lives; provinces struggling 
to expand; huge corporations eager for 
gain. He has been in the fray when the 
foremost nations of the world have wrestled 
with{brain and tongue for the untold riches 
of the sea and of the land. Let us glance 
at a few of these contents. 

The Hon. Thomas D’Arcy McGee was “in 
the sixties’ the most eloquent and one of 
the most brilliant members of the Canadian 
Parliament. In early life he had been a 
friend of the agitators who had for so many 
years opposed everything British in Ireland, 
but on this side of the Atlantic he had be- 
come a loyal citizen and a faithful minister 
of the Crown. Returning home from his 
parliamentary duties on the night of the 
seventh day of April, 1868, he was felo- 
niously, wilfully, and of malice aforethought, 
killed by one Patrick James Whalen. The 








country was shocked at the deed. It was 
believed that the assasination had been the 
work of an emissary of a foreign society, 
because of the change in McGee’s views on 
Irish affairs. Every effort was made to 
secure the acquittal of the assassin by his 
brilliant counsel, the Hon. John Hillyard 
Cameron, but the jury brought in a verdict 
of guilty, an application thereupon was 
made for a writ of error. The errors alleged 
involving many difficult and abstruse ques- 
tions in criminal practice, such as, whether 
a special commission to the judge to take 
the assize at which Whalen was condemned 
Was necessary; whether the award of 
jury process was correctly framed; whether 
a distinction existed between justices of 
oyer and terminer and general gaol de- 
livery; whether the judge had been right 
in disallowing Whalen’s challenge of one 
Sparks for favor as not being indifferent 
(he having said that if on the jury he would 
hang him) the prisoner not having then 
exhausted all his peremptory challenges; 
had the prisoner a right to challenge per- 
emptorily his full number of jurors in addi- 
tion to Sparks. Mr. Robinson was the 
senior counsel for the Crown and his argu- 
ments both before the Court of Queen’s 
Bench and afterwards in the Court of Error 
and Appeal were masterful efforts, show- 
ing most minute and accurate knowledge 
of criminal jurisprudence and procedure as 
contained in the books, from the days of 
black letter law to the then latest decisions 
of the American courts, effecting the matters 
in dispute. His arguments were success- 
ful; and although the courts held that the 
learned judge who had tried the case was 
wrong in not allowing the challenge for 
cause, yet as the prisoner and the Crown 
had both (in deference to the opinion of 
the judge) treated the challenge as a per- 
emptory challenge and proceeded with the 
trial, Whalen could not now appeal against 
the decision of the trial judge. The pris- 
oner wished for a further respite to appeal 
to the Privy Council — but this was not 
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granted, and he was executed on February 
11,1869. (The arguments and proceedings 
and judgments in this cause celébre fill one 
hundred and eighty-five pages of U. C. Re- 
ports, volume 28.) 

What was known to:the Canadian poli- 
ticians of ‘‘the seventies’ as the Big Push 
case, was one of the most interesting legal 
matters in which Mr. Robinson was con- 
cerned. In 1872, the Hon. George Brown, 
for more than a generation an active and 
prominent politician of the Dominion and 
a leader of the Reform or Clear Grit party, 
the manager of the printing company that 
published the Toronto Globe, and the dic- 
tator of its policy, in August, while a gen- 
eral election was in progress, wrote a letter 
to the Hon. John Simpson, a member of 
the Senate of Canada and the then presi- 
dent of the Ontario Bank, in which he said 
that ‘‘a big push”’ had to be made on elec- 
tion days in Toronto if the Reformers were 
‘*not to succumb to the cash” of the Con- 
servative government of which Sir John A. 
Macdonald was the head. He wrote, 
‘‘There are but half a dozen people that can 
come down handsomely, and we have all 
done what we possibly can do, and we have 
to ask a few outsiders to aid us; will you 
be one?’”’ However, the banker did not 
rise to the occasion. One Wilkinson, in 
1875, in the West Durham News, pub- 
lished some articles containing scathing 
remarks anent the political acts of the 
bank president and the favors his institu- 
tion had received from the new Reform 
government — Sir John Macdonald and 
his friends having been submerged by the 
tempest raised by the Canadian Pacific 
Scandal— Mr. Simpson made application 
for a criminal information for libel against 
Wilkinson. Mr. Robinson (the late Dalton 
McCarthy, Q.C. being with him) showed 
cause against the application. The matter 
was exhaustively argued before Harrison, 
C.J. and Wilson & Morrison, J.J. Wilson J. 
in his judgment discussed certain docu- 
ments filed by the defendant, including 





George Brown’s letter, saying that “if they 
shew political intriguing in parliamentary 
elections for corrupt purposes, or conduct 
of that nature, or improper and unjustifi- 
able, the extraordinary aid of the court 
should not be invoked for the service of 
the complainant.’”’ The learned judge con- 
sidered that the charge of political intrigu- 
ing was proved. But the court as to 
two of the articles complained of allowed 
the application, refusing it as to the other. 

The comments on his letter by his old 
friend, follower, and colleague in the politi- 
cal field, Justice Wilson, greatly annoyed 
Mr. George Brown, and in about a week 
appeared in the daily Globe, and a few 
days afterwards in the weekly Globe, a 
most powerful and trenchant article from 
his pen entitled ‘Justice Wilson on the 
war-path.”” This speaks of the judge ‘“‘in- 
dulging in assumptions, surmises and insin- 
uations” (in a way) “totally unparalleled 
in the judicial proceedings of any Canadian 
court:” states that the judge “‘did not con- 
tent himself with indulging in legal eccen- 
tricities;” that “it was ridiculous enough 
to hear Tory newspapers for nearly a year 
past, making night and day hideous with 
their howlings about the ‘Big Push Letter;’ 
but the Bench has descended low indeed 
when a judge of the Queen’s Bench con- 
descends to take up the idiotic howl and 
rivals the party-whoop of the most blatant 
pot-house politician.’’ For these and similar 
sentences in November, 1876, by Wilkin- 
son (who alleged that his trial was pre- 
judiced by the article) a rule was obtained 
calling upon Brown to show cause why a 
writ of attachment should not issue against 
him, or why he should not be committed 
for contempt of court. Brown filed an 
affidavit, most voluminous and most in- 
teresting to all students of Canadian poli- 
tics during that stormy period. He himself 
showed cause but he had (two learned 
counsel at his elbow) occupying the court 
for nearly two whole days, speaking with 
great force and courage, repeating and 

















ViiM 


CHRISTOPHER ROBINSON, K.C. 5 





emphasizing and endeavoring to justify his 
libellous article. His argument fills some 
ten pages. Mr. Robinson replied in an 
hour’s speech (with him was Mr. Henry 
O’Brien, the editor of the Canada Law 
Fournal). But the judges differed and 
nothing came of all the bother, although 
the article was held to be a reckless, unjus- 
tifiable attack on the judge and a contempt 
of court. The chief justice thought Brown 
should be punished. Judge Morrison was 
of the opinion that as the courts had ab- 
stained from noticing the libellous matter 
for five months, they should not now do 
so on the motion of Wilkinson. Judge Wil- 
son, of course, took no part in the motion. 

But this was not the end of the Big 
Push, for Wilkinson was tried and found 
guilty, but recommended to mercy; but of 
course he was dissatisfied thereat, and so 
applied to the full court to have the ver- 
dict set aside for misdirection, and for a 
new trial; but the motion was not success- 
ful. On this application Mr. Robinson 
again appeared for Wilkinson. 

Altogether Messrs. Brown and Wilkinson 
occupy about one hundred and fifty pages 
of the 41st and 42d volumes of U.C. Re- 
ports. 

Occasionally members of one family differ 
as to their respective rights and possessions. 
States and provinees do the same, though 
under one flag. The question as to what 
were the western and northern boundaries 
of Ontario have been a question brulante be- 
tween the governments of the Dominion 
and the Province for years. Manitoba, 
a sturdy and progressive and self-assertive 
junior in the Canada galaxy of provinces, 
was given the land up to the western 
boundary of Ontario: but where was that? 
Manitoba tried to push it East; Ontario 
to shove it West. The denizens of the 
disputed territory voted in the elections 
for both provinces and for two constitu- 
encies in the Dominion elections. In 1883, 
Ontario sent special constables to Rat 
Portage, the scene of the conflict, to sup- 





port the dignity of the premier province. 
Manitoba did the same to sustain its dig- 
nity. On the 27th of July, the Dominion 
commissioner, with two policemen, the 
Ontario magistrate with twenty-five police- 
men, and the Manitoba stipendiary mag- 
istrate, with fifteen constables, were arrest- 
ing each other all day, and the people were 
siding, some with one side and some with 
another, to the imminent danger of the peace 
and the loss of life. One province was 
Conservative, the other Reform. ‘‘Mowat’s 
lambs,’’ burned the Manitoban gaol; and 
“‘a tory band of ruffians’” were equally 
violent. For weeks the fight went on. At 
last the attorneys-general of the two prov- 
inces met, and very soon a miodus vivendt 
was established, and an agreement arrived 
at to refer to the Privy Council the diffi- 
cult question as to whether Ontario was 
right in saying that the boundary should 
be the meridian of the Northwest angle 
of the Lake of the Woods or a line west 
of it; or if Manitoba should prevail in the 
contention that the meridian of the con- 
fluence of the Ohio and Mississippi Rivers, 
or the height of land lying west of such 
meridian and dividing the waters that flow 
into the Hudson’s Bay from those empty- 
ing into the Great Lakes was the correct 
one. The unpretentious upstairs room in 
the low shabby-looking building in Down- 
ing Street, where the appellate tribunal sits 
which maintains the even balance of jus- 
tice over a fifth of the human race and 
exercises sway over a fifth of the lands 
occupied by man on this globe, was bril- 
liant with the array of legal luminaries 
when the mattercame on. The members of 
the Judicial Committee were The Lord 
President, Lord Carlingford, the Lord Chan- 
cellor Selbourne, Lord Aberdare, Sir Barnes 
Peacock, Sir Montague Smith, and Sir 
Robert Collier. For Ontario appeared Attor- 
ney-General Mowat, and the Hon. David 
Mills, and Messrs. Haldane & Scoble of the 
English Bar. On behalf of Manitoba, Attor- 
ney General Miller and Mr. Dalton McCarthy 
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Q.C., while Mr. Christopher Robinson and 
Mr. Hugh McMahon, Q.C. were for the 
Dominion. The argument began on the 
15th of July and lasted six days, many 
were the old treaties, plans, reports, travels, 
records, and other documents cited and 
discussed, much dust was shaken off the 
musty records of the past; much recourse 
was had to the tales of French, English, 
and American explorers. 

On the 11th of August Her Majesty 
approved of the decision of her counselors 
which was practically in favor of the con- 
tention of Ontario — and against the views 
of Mr. Robinson. 

In 1885, while the snow still lay thick 
upon the ground, Eastern Canada was 
astonished to hear that Louis Riel had 
again incited the half-breeds and the In- 
dians of the Northwest to rebellion. He 
had played the game in 1870, and had 
escaped over the border to the south, and 
in time had been allowed to return, and 
was even elected member of Parliament. 
The Canadian Pacific Railway was not yet 
completed north of Lake Superior, and 
navigation was not open, yet volunteers 
from the east were hurried to the west. In 
the skirmishes that followed thirty-eight 
of the loyal party were killed and one hun- 
dred and fifteen wounded, and very many 
were the casualties along the line of march, 
and severe were the diseases contracted 
through the hardships of the campaign, and 
enormous was the expense. Riel was cap- 
tured, and tried for high treason at Regina. 
The court opened on July 20, before Mr. 
Stipendiary Magistrate Richardson and an 
associate justice, with a jury of six men, 
according to the Northwest Territories Act, 
1880. He pleaded not guilty and was 
defended by F. X. Lemieux, Charles Fitz- 
patrick, the present Minister of Justice, 
J. N. Greenshields, and T. C. Johnston: 
while Mr. Christopher Robinson prosecuted 
for the Crown, assisted by B. B. Osler, 
R. W. Burbridge, D. L. Scott, and T. C. 
Casgrain. The court overruled all objec- 





tions to its jurisdiction. The trial lasted 
several days and was followed by a ver- 
dict of guilty. The defense rested chiefly 
on the plea of insanity, but this he him- 
self repudiated in his addresses to the 
court, although he even then claimed he 
was ‘‘the Prophet of the New World;” but 
his deeds were clear, however dark his 
mind may have been; his fate was sealed; 
he was sentenced to be hung. The case 
was appealed to the Court of Queen’s Bench, 
Manitoba, and there the judgment was 
confirmed. His counsel applied to the 
Judicial Committee of the Privy Council 
for leave to appeal to that august body, 
but their Lordships refused permission, and 
so after a commission of medical experts 
had reported that he was sane, this unhappy 
enthusiast who intended after the over- 
throw of the English in Canada to give 
Quebec to the Prussians, Ontario to the 
Irish, and the Northwest to the other 
nations of Europe, perished on the scaffold. 
For long years his spirit haunted the Cana- 
dian politician, refusing to rest, or let friend 
or foe have peace, although his body lay 
in peace in the graveyard at St. Bonifice. 
In 1893, Mr Robinson crossed swords 
with members of the American Bar, with 
Messrs. Carter, Phelps, and Coudert, ‘‘as good 
as we have,’’ said Irving Brown anent them. 
The Behring Sea Arbitration tribunal met 
in March of that year in Paris, and amid 
the array of legal talent that discussed the 
sea and the seals before that august body 
Mr. Robinson was not the least conspicuous 
figure. The court consisted of arbitrators 
named by the President of the French Re- 
public, the King of Italy, and the King of 
Norway and Sweden respectively, two ap- 
pointed by the British and two by the 
American government. The question was 
‘‘Had the United States acquired any special 
jurisdiction in Behring Sea or any special 
right of protection over or property in the 
fur seals there by the purchase of Alaska 
in 1867.’’ The judgment was in favor of 
Great Britain, but certain regulations were 
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established as to the fishing for seals in 
Behring Sea. 

Sir Charles Russell, then attorney-general, 
and afterwards Lord Chief Justice, and 
Sir Richard Webster, then solicitor-gen- 
eral, now Lord Alverstone, were for Great 
Britain as well as Mr. Robinson. The Lon- 
don Times said ‘‘Mr. Christopher Robinson, 
the Canadian counsel, in a brilliant speech 
summarized the whole case, reducing it to 
series of concise propositions, which from 
the British point of view, at least, demon- 
strated the absurdity of the American 
claims.” 

Again, in 1903, Mr. Robinson appeared 
before an international tribunal and with 
jeaders of the English Bar struggled with 
brilliant advocates from the United States 
in the Alaskan Boundary dispute: struggled 
and wrestled so as to gain the praise and 
plaudits of friends and foes; but struggled 
and wrestled well nigh in vain. 

Mr. Robinson’s mind was wonderfully clear 
and capacious; his reasoning power was mar- 
velously acute; his knowledge of precedents 
was practically unlimited. But he was 
always the least demonstrative man in 
court, and his quiet speeches were pure 
argument. He never bullied a witness, nor 
attempted to browbeat a judge; he did not 
bluster before a jury nor try to deceive 
them. One who knew him intimately pro- 
fessionally said he was never known to 
overstate his case, misstate facts, or mis- 
lead the court by a hair’s breadth. 

Mr. Robinson’s secret of success was his 
intense application, his coolness and his 
physical condition, which, being excellent, 
aided the mental process. No man worked 
harder than he did at his profession, and 
no man who is less assiduous can expect to 
reach the eminence he attained. Every 
one trusted him — his clients, the Bar, and 
the Bench. His opinions prevented many 
an action being instituted. 

Mr. Robinson was of medium height, 
slight and active in his walk and move- 
ments. Until recent years he was extremely 





fond of horseback riding, and shooting. 
In fact, a few weeks before his death he was 
shooting on his marsh on the St. Clair 
flats. 

He married, in 1879, the eldest daughter 
of the Hon. J. B. Plumb, one time speaker 
of the Senate of Canada. 

He closed his eyes for his last long sleep 
in Beverly House where he had first seen 
the light, on the last day of October, 1905, 
in his seventy-eighth year. ‘‘His eye was 
not dim nor his natural force abated.” 

His life had been a quiet -unostentatious 
one. He never sought for political honors, 
or tried to win popular applause or the 
votes of the people. The only public posi- 
tion which he was ever induced to accept 
was one his father had held half a century 
before, that of Chancellor of the University 
of Trinity College, Toronto, an institution 
connected with the Anglican Church, of 
which body Mr. Robinson was a sincere and 
faithful member. In this position he did 
good work—showing great breadth of 
mind and liberality. For his eminent ser- 
vices in connection with the Behring Sea 
Arbitration Her Majesty offered him the 
honor of knighthood, but, for reasons of 
his own he saw fit to decline. Had he so 
desired: he might, without doubt, have had 
any of the highest judicial positions in 
Canada. If he had accepted a judgship he 
would have shed luster on the Bench, for 
his mind was essentially judicial, he had 
the faculty of seeing all sides of the question 
under discussion and seeing it quickly; 
and his learning, industrious research and 
keeness of intellect, his quiet manner and 
the well-balanced mode of expressing his 
views on any subject would have enabled 
him to rank high as a judge. 

As a man he was gentle, unselfish, help- 
ful, the soul of honor. His friends loved him. 
As a citizen he was respected by all who 
knew him; and he brought credit to his 
country. Although quiet in manner, un- 
demonstrative and temperate in his utter- 
ances, he clung firmly to his own opinions: 
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what he considered right he held to with an 
unyielding grasp. 

He was the most popular man in his pro- 
fession, this feeling of friendship and re- 
spect was not confined to the seniors who 
knew him best and longest, but was widely 
diffused among the younger members of 
the Bar and the students, to whom he was 
uniformly kind and encouraging, and who 
looked up to him as a model worthy of 
their sincerest imitation, realizing that in 
his person he worthily sustained the best 
traditions of the profession. 

Many were the expressions of regret and 
sorrow; many the words of praise and 
admiration, spoken by the judges and his 
confréres; and many were the tokens of 
regard and esteem shown by his fellow- 
citizens, when the news of his sudden death 
became known. 

Sir John Boyd —the Chancellor of On- 
tario on taking his seat on the Bench, 
the next day, at the Toronto Assizes said: 
“Since we last met, the profession, of 
which both judges and Bar form a part, has 
sustained a lasting loss in the very sudden 
death of Christopher Robinson — that great 
counsel, whose face was so familiar. I say 
it is a lasting loss, as I suppose every one 
will admit he was at the head of the Bar, 
an eminent advocate, a great lawyer, a 
good man; and people of that sort cannot 
be easily replaced. They are not too com- 
mon. 

He was a man who did not spare himself. 
Although he had great parts, he never 
came into court with an unprepared brief. 
He spent himself zealously in the in- 
terests of his clients, but always within 
such limits as he thought to be right. He 
would never violate the dictates of con- 
science. He would never condescend to do 
a mean thing, or to gain an unfair advan- 
tage. His fighting was of the honorable 





kind, which it is the pride of the English 
Bar to exemplify in its best methods. He 
was one of that class. We shall deplore his 
loss, but we shall think of him with pleasant 
recollections as one we can be proud of, and 
as one whom we can exhort our students 
to follow in the high course he took in his 
professional career.” 

Chief Justice Falconbridge when opening 
his court at Osgoode Hall, said, ‘It has not 
been the practise of our courts for the pre- 
siding judge to say anything in the case of 
other distinguished members of the Bar who 
have passed away without occupying any 
official or judicial position, but the place 
occupied by the late Mr. Christopher Rob- 
inson was so exceptional and unique that I 
feel — occupying as I do the seat on this 
Bench so long occupied by his illustrious 
father — that it is right and fitting that the 
departure of so noble and worthy a son 
should not pass without some tribute to 
his memory. There is no public or private 
expression of mine that can adequately 
voice my appreciation of his high character 
and of the loss that we have sustained. 
His career will furnish every answer to those 
who have doubted whether it is possible 
to combine the positions of a great advocate 
with the character of a stainless Christian 
gentleman. He was the Chevalier Bayard 
of the Canadian Bar, a man sans peur et 
sans reproche.” His Lordship, very vis-. 
ibly affected, ended his tribute to his friend 
in an almost inaudible voice. ‘“‘For more 
than forty years he was personally to me a 
guide, philosopher, and friend. His death 
is a cruel blow privately, and an irreparable 
public calamity.” 

In each of these courts the senior counsel 
present most feelingly joined with the 
judges in paying tribute to the memory of 
their departed friend, brother, leader. 

Kincston, Ont., December, 1905. 
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RAILROAD RATE REGULATION 


LEGISLATION CONSTITUTIONAL AND LEGAL QUESTIONS Not Many or DIFFICULT 


By Hon. WIttiaAm E. CHANDLER 


HE railroad question now pending in 
Congress is not complicated nor does 

it raise serious legal doubts. The simple 
proposition of the President is that when a 
complaint is made to the Interstate Com- 
merce Commission that a particular rate 
charged by a railroad for the transportation 
of a specified kind of merchandise, or for 
the carriage of passengers, is unreasonably 
high, the Commission, after a hearing, may 
decide that the complaint is just and may 
fix a new rate which shall take the place 


of the old rate and go into immediate effect, ' 


that is, within a short period of about thirty 
days; the remedial rate thus fixed not to be 
increased without either the consent of the 
Commission or a decision by a court that 
it will be confiscatory in its effect. 

The railroad counter-proposition is that 
the roads shall not be interfered with as to 
any freight or passenger charges which 
they may choose to make and collect, un- 
less a court upon due complaint made by a 
person aggrieved and proofs submitted, 
shall decide that the rates are unreasonably 
high and should be prohibited. 

The Constitutional power of Congress to 
establish in due form the first of the fore- 
going methods does not seem to be seri- 
ously disputed. (The Granger Cases. See 
108 U.S. 526, 541, and 118 U.S. 557.) The 
railroads do indeed urge that it is an unjust 
interference with the rights of private prop- 
erty belonging to the owners of the rail- 
roads; while the shippers say as to the 
second method that it is either a futile and 
worthless remedy or else will compel the 
courts to perform a non-judicial function. 

Such legal questions as may arise in con- 
nection with rate legislation by Congress 
have been carefully considered by Attorney- 
General Moody in an opinion given on 





May 5, 1905, to the Senate Committee on 
Interstate Commerce. This committee had 
no right to require an opinion and it was 
most unusual for the Attorney-General to 
give an opinion to a Committee of Congress; 
but he thought the public interest would 
be promoted, and after careful consideration 
he sent an opinion which is so full and 
well-reasoned that it should command the 
attention of every person interested in the 
legal questions considered. Copies may be 
obtained by writing to him or to any senator 
or member of Congress. 

Corporations being the creatures of legis- 
lative power are, of course, absolutely sub- 
ject, so far as their existence is concerned, 
to the will of future legislatures. The 
power that can create can also destroy. A 
limitation, however, clearly exists as to the 
power of the legislature over the property 
of a corporation whose existence it chooses 
to terminate. That property belongs to 
the stockholders, cannot be taken from 
them, and may be taken possession of by 
a court of equity and held and adminis- 
tered or disposed of for the benefit of its 
lawful owners. (Greenwood v. R.R. Co., 
ros U. S. 13.) But even with this limita- 
tion existing there is ample power in the 
legislatures which created the various rail- 
road companies to fully control the rates 
of charge for fares and freights. No con- 
tract rights have been given to them which 
entitle them perpetually to operate their 
roads. Any requirement whatever imposed 
by the legislatures may be enforced by the 
provision that if the companies do not for- 
mally agree and submit to the same they 
shall cease to exist as corporations. If such 
an extinction takes place and a court of 
equity takes possession of the railroad for 
its owners it can only operate it through a 
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Teceiver, and it cannot create a corporation 
for that purpose, even if the owners of the 
property can be considered as entitled to 
retain forever against the legislative will the 
franchise to operate their road. 

Although Congress does not possess and 
cannot exercise the power to dissolve and 
extinguish railroad corporations which are 
chartered by the states it can, under the 
power to regulate commerce among the 
several states, prohibit any railroad which 
crosses state lines from carrying freight or 
passengers across such lines except upon 
such conditions as to the future conduct 
of the railroad as Congress may prescribe; 
so that both the states and Congress, as 
to corporations engaged in interstate com- 
merce, have full and ample power through 
laws carefully drawn to compel the corpora- 
tions under penalty of practical destruc- 
tion to comply with the severest law which 
may be passed by either state or nation. 
That these extreme powers are not likely 
to be exercised does not alter the substan- 
tial and useful fact of their existence. 

These views are not impaired by the fact 
that the United States Supreme Court has 
exercised the power to declare certain rail- 
road rates fixed under state laws to be so 
low as to be confiscatory and non-enforce- 
able. (Reagan’s Case, 154 U.S. 362; Moody’s 
Opinion.) These decisions are based upon 
the same idea that justifies a court in pre- 
serving for the stockholders the property 
of a corporation whose charter has been re- 
pealed. But if the states should provide 
for fixing rates exactly in the same way and 
should enact that the companies refusing 
to submit thereto should have their char- 
ters repealed, the railroads would be help- 
less and the courts without power to give 
relief. The same result would follow a 
similar law of Congress coupled with the 
provision that railroads refusing to obey 
should not carry freight or passengers from 
one state to another. 

There are many ways of doing things 
when the people and their state legisla- 





tures and the Congress very much wish to 
do them. 

' The Union Pacific Railroad Company, cre- 
atéd a corporation by Congress on July 1, 
1862 (12 Stats. 489) has in its charter a 
provision in section 1 that the stockholders 
shall elect ‘‘by ballot not less than thirteen 
directors for said corporation.’’ The sec- 
tion also provides as follows: ‘‘ At the time 
of the first and each triennial election of 
directors by the stockholders two additional 
directors shall be appointed by the Presi- 
dent of the United States, who shall act 
with the body of directors, and be denomi- 
nated directors on the part of the govern- 
ment; any vacancy happening in the gov- 
ernment directors at any time may be filled 
by the President of the United States. The 
directors to be appointed by the President 
shall not be stockholders in the Union Pa- 
cific Railroad Company.” 

This method of introducing officers of the 
government directly into the governing body 
of a corporation has great merit. Such 
directors can be put into every railroad cor- 
poration by the legislatures and into every 
interstate commerce railroad by Congress; 
and it may be provided that no rates of 
transportation shall be fixed except with 
the concurrence of all the government di- 
rectors. 

The telegraph companies which were 
given by the Act of Congress of July 24, 
1866 (14 Stats. 221) the right to construct 
and maintain telegraphs over any of the 
post-roads of the United States, were sub- 
jected to this provision: “that telegraphic 
communications between the several de- 
partments of the government of the United 
States and their officers and agents... 
shall be sent at rates to be annually fixed 
by the Postmaster-General.”’ 

They were also required to accept the pro- 
visions of the act by section 4, as follows: 
“That before any telegraph company shall 
exercise any of the powers or privileges con- 
ferred by this act, such company shall file 
their written acceptance with the Post- 
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master-General of the restrictions and obli- 
gations required by this act.” 

By a similar method all railroad corpora- 
tions could be required to expressly assent 
to any methods provided by law for fixing 
rates, or else driven out of business. No 
<ourt could interfere. There is no question 
of power —it is only one of exigency or 
popular determination. 

Such extreme measures of legislation as 
are above suggested are not likely to be 
resorted to in the pending and future con- 
flicts between the railroads and the people; 
although it is well for the former to con- 
template the possibility of their adoption. 
Unquestionable and unobjectionable powers 
of the states and Congress exist to enact all 
legislation which is now proposed — such 
as we are now considering. 

Congress may provide that the Interstate 
Commerce Commission may make remedial 
rates and put them immediately in force. 
The courts may restrain and annul those 
rates if they find they are confiscatory, 
and Congress cannot take away that power 
except by extreme legislation.. Congress 
cannot confer upon the courts the discre- 
tionary power to make remedial rates but 
can confer upon the courts the judicial 
power to declare a given rate extortionate; 
and possibly without legislation the courts 
possess this latter power, which cannot be 
taken away except by extreme legisla- 
tion. 

Under these practical conditions affecting 
legislation it seems to be reasonably clear 
that the legislation which should be passed 
is that recommended by President Roose- 
velt. It is intolerable that the railroads 
which are monopolies controlling 200,000 
miles of transportation, with competition 
-obsolete, should be allowed to tax the 
people of this country two thousand mil- 
lions of dollars annually with power to in- 
<rease the rate of taxation and the amount 
of money raised, without restraint or limi- 
tation other than that which may be self- 
amposed by the fear that increased rates 





will altogether stop the traffic in the articles 
too heavily burdened. 

The power now sought for the Interstate 
Commerce Commission, it was universally 
believed, was given in the original act of 
1887, and it was exercised by the Commis- 
sion, but the decision of the court in Inter- 
state Commerce Commission v. Texas Pa- 
cific R. Co.,.167 U. S. 479, destroyed it, 
because although Congress had the author- 
ity to grant the power, it had not in fact 
done so. 

When next unmistakably given no harm 
will happen because the courts will still 
possess all the power they ever had to de- 
clare any given rate confiscatory and annul it. 

On the other hand, it is a fatal objection 
to the proposition of the railroads allowing 
only a court to interfere with rates which 
they may fix and put in operation, that the 
court will not interfere with a rate merely 
because it may seem too high to the judge 
who tries the case; that the court will only 
act when it clearly appears that the rate is 
grossly extortionate; that the proceedings 
in court will be sure to be fatally dilatory; 
and that when the court reaches a conclu- 
sion condemning the rate fixed by the rail- 
roads it will not have the power to fix a 
remedial rate. 

What is wanted is a controlling body 
which can decide the practical question 
what rate on the whole is fair and just to 
the patrons of the railroads and to the 
railroads themselves — what the railroad 
service is reasonably worth. | 

A tribunal which can only act by decid- 
ing as a judicial question that one rate is 
grossly extortionate and another rate is 
confiscatory of the railroad property will 
utterly fail to meet the just demands of 
the passengers and shippers for whose bene- 
fit primarily our vast railroad system has 
been constructed through the organization 
of huge corporations and the exercise of the 
high governmental power of eminent do- 
main in the taking of private land for pub- 
lic use throughout the whole country. 
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In considering whether the public will be 
sufficiently protected by the exercise of a 
power by a court to declare a given rate 
extortionate, the subject should be looked 
at practically. An existing rate for trans- 
portation being 25 cents per hundred pounds 
the question in controversy will never be 
whether the railroad has justly made it 
100 cents, nor whether a commission repre- 
senting the people has justly made it 5 
cents. In the one such case a court would 
undoubtedly judicially say that the rate 
was extortionate, and in the other that it 
was confiscatory. But a court would never 
undertake to judicially pass upon the fair- 
ness of the raising of a rate from 25 cents 
upward to 30, 40, or 50 cents, nor upon the 
fairness of the reduction of a rate from 25 
cents to 20 or 15 cents. Yet within these 
limits of 15 cents on the one side and 50 
cents on the other, hangs the whole ques- 
tion — not of an extortionate or confisca- 
tory rate— but of a fair and just rate. 
What the railroads wish to do is to slowly 
push the 25 cent rate up to 30, 40, 50 — as 
far as the traffic will bear—and so pay 
interest and dividends upon as much as 
possible of the fourteen billions of dol- 
lars of stock and bonds which they have 
made the capitalization of the six or eight 
billions of value in the railroads of the 
country. That there shall be some superior 
power to determine how far they shall go 
in this scheme seems to be a reasonable 
popular demand. 

It should always be borne in mind that 
three quarters of the ablest legal lawyers in 
the United States are in the employ and 
riding on the free passes of the railroads, 
and are constantly on the watch for an 
opportunity to do their clients a service 
by putting forth or countenancing legal 
views hostile to the popular demands. One 
of these much insisted on is that rate-mak- 
ing is a judicial question and that the In- 
terstate Commerce Commission cannot be 
invested with the judicial power to make 
rates. The idea is absurd. To determine 





what, on the whole, is a reasonable rate be- 
tween man and man, between railroad and 
passenger, is in no sense a judicial question; 
it is a legislative and administrative ques- 
tion — the legislative and executive branches 
of the government may participate therein, 
but not the judicial branch. The latter 
may, indeed, by a stretch of legal reasoning, 
be allowed to decide, as a matter of law 
whether a low rate complained of is so low 
as to be confiscatory, or whether a high 
rate is so high as to be extortionate; but in 
the decision of the real common-sense busi- 
ness questions of reasonable rates there is 
absolutely no judicial element whatever. 

The railroads further say that the mak- 
ing of innumerable rates is a complicated 
business involving deep and prolonged in- 
vestigation and expert capacity; that the 
power must exist to make discriminations. 
to meet varying conditions; that the sys- 
tem must be flexible, and that, therefore, 
the work must be entrusted to the railroad 
officials uncontrolled by any power. The 
sufficient answer is that original rate-mak- 
ing power is not to be given to the Com- 
mission, but only a remedial power in special 
cases which the Commission is in every 
way qualified to exercise effectively. And 
it is also obvious that if the Commission is 
unfit to do the work averred to be so trouble- 
some and complicated, much more unfit is 
the court; which is further disqualified be- 
cause the question cannot possibly be made 
a judicial one except when it involves only 
a decision whether a rate is so extremely 
outrageous as to be either extortionate or 
confiscatory. The more important the rate 
question, the more complicated and trouble- 
some a decision thereof, the more impossible 
does it become that the people shall leave 
it wholly in the hands of the railroads, and 
the more impossible it becomes to place it. 
for any practical or useful purpose in the 
hands of the courts. 

Doubtless, before Congress acts, the rail- 
roads will wisely conclude to drop subter- 
fuges and to concede legislative and execu- 
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tive control of rates, to be exercised through 
power to the Interstate Commerce Com- 
mission to hear complaints and fix reme- 
dial rates — subject to interference by the 
courts, if at any time confiscatory rates are 
ordered by the Commission. This latter 
condition should, in my opinion, be omitted 
and the courts left with only such power 
of interference as their general jurisdiction 
gives them. It is a greater concession than 
their conduct in recent years entitles them 
to receive. If they successfully oppose the 
legislation now urged by the President the 
country will resort to government owner- 
ship. One argument in favor of that is 
this: The railroads are now seeking to re- 
tain the power to raise rates by degrees, as 
opportunities occur and the traffic will bear 
it, so as to pay 6 per cent interest on the 
railroad capitalization of ($14,000,000,000) 





fourteen billions of dollars—which will 
require yearly ($840,000,000) eight hun- 
dred and forty millions of dollars. The rail- 
roads are, however, not fairly worth over 
($8,000,000,000) eight billions of dollars. 
If the United States were to condemn and 
take the roads at that sum the amount to 
pay the owners could be borrowed at 3 
per cent and the yearly burden would be 
only ($240,000,000) two hundred and forty 
millions. This difference of $600,000,000 
annually to the people who are now taxed 
$2,000,000,000 annually by the railroads 
may sometime be accomplished by govern- 
ment ownership; and to the deliberate adop- 
tion of that no possible constitutional or 
legal objection can be stated. It is a mere 
question of popular desire. 


Wasuincrton, D.C., December, 1905. 
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THE AMERICAN JUDICIARY! 


By Everett P. WHEELER 


HIS book of Judge Baldwin’s contains 

the fullest and most accurate account 
of the organization and functions of the 
American Judiciary that has ever been 
published. It is written for popular use, 
and ought to be in the hands of every 
student of American Government, for the 
Judiciary in this country is one of the 
coérdinate departments of that govern- 
ment, and its influence upon the growth 
of the nation can hardly be over-stated. 

There are some points in the present 
judicial system which seem to us to need 
improvement, and the appearance of this 
timely volume affords an opportunity for 
suggesting them. 

The fusion of law and equity was a favo- 
rite subject for law reformers in the first 
half of the nineteenth century. No doubt 
there were abuses in the administration of 
the Court of Chancery under Lord Eldon 
which did indeed require reform; and no 
doubt in the administration of the Chancery 
courts in this country there were sometimes 
failures of justice. So far as procedure 
was concerned, there was need for improve- 
ment. Two methods for making this im- 
provement were attempted: One by rule of 
court; the other by specific and minute acts 
of the legislature. David Dudley Field was 
the father of the latter method, which he 
embodied in a Code of Civil Procedure, which 
was adopted by the Legislature of New 
York in 1848. Many other states followed 
the example. But the codifiers of practice 
overlooked the fact that the principles of law 
and equity are essentially different. They 
may be administered by one court and in 
one form of suit, but you can no more 
fuse them than you can fuse a woman into 
aman. The attempt to do it, by a curious 
perversion of terms, led the courts to apply 








1**The American Judiciary,”’ by Simeon E. 
Baldwin, LL.D. The Century Co., New York, 1905 





to all appeals the common law practice 
upon writs of error. The Codes in terms 
abolished writs of error and gave a review 
by appeal in every case. But the courts. 
treated the enactment as if it had abol- 
ished appeals and substituted writs of error 
as the only method of review. The result 
of this has been that the appellate courts 
in the states which have adopted the Code 
practice, as a rule confine themselves to 
discovering whether or not there is rever- 
sible error in the record; whereas, accord- 
ing to the practice in equity and admiralty 
appeals, it was the business of the Appel- 
late Court to render final judgment accord- 
ing to the merits of the record. Indeed, 
at common law, it was the duty of the court 
upon writ of error to render judgment ac- 
cording to the merits of the whole record. 
The practice which has sprung up among ap- 
pellate courts in this country, of attributing 
special sacredness to the finding of the court 
of first instance, and of refusing themselves 
to make a finding, did not prevail at com- 
monlaw. Any one who has ever glanced over 
Burrough’s Reports, for example, will find 
that while undoubtedly weight was given 
to the finding of a jury, yet the full Bench 
did not consider it essential, where it dis- 
agreed with this finding, in all cases to 
order a ‘new trial, but exercised the right 
to render final judgment upon the merits 
of the record before it. 

The effect of the practice thus referred 
to, which has become so general in this 
country, has been that which was natu- 
rally to be expected. A judge whose whole 
attention on an appeal is devoted to the 
question as to whether or not there is 
reversible error in the record, and whose 
first thought is not devoted to the ascer- 
tainment of the actual merits of the 
controversy, and rendering a just judg- 
ment thereon, becomes almost of necessity 
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technical and narrow. Some men of ex- 
traordinary ability have risen superior to 
the tendency, but they have been the ex- 
ceptions; and the existence of this practice 
in the Appellate Court has led to the devel- 
opment of a type of judge in the court 
of first instance, who tries a case not so 
much with the view of rendering a just 
judgment, but of rendering one which will 
not be reversed on appeal. This disposi- 
tion on the part of the Trial Court is just 
as belittling as that practice in the Appel- 
late Court to which reference has been 
made. 

In an investigation which was made some 
two years ago, into the causes of the delay 
which prevailed in the administration of 
justice in New York courts, a curious table 
was prepared and published by the Com- 
mision to whom the matter was referred 
by the legislature, giving the percentages 
of reversals on appeal of the judgments 
delivered by different judges of the trial 
courts. This disclosed what might natu- 
rally be expected, that the ablest judges, 
whose judgments on the whole commanded 
the most respect, were not those who had 
the smallest percentage of reversals. 

In short, the tendency of this practice 
is to turn the administration of justice 
into a game, in which the keen and crafty 
on the whole have the advantage. 

This defect in civil administration, has 
been very much aggravated by the facility 
of appeals in criminal cases. At common 
law and in the federal system, until 
recently, there was no right of appeal in 
criminal cases. The facilities which present 
legislation has given for such appeals and 
the technical rules which have come to be 
generally applied in the administration of 
criminal justice, have still further developed 
the technical tendency generated by the ad- 
ministration of civil appeals. A moment’s 
reflection will suggest that it is not all in 
the interest of the public that the question 
to be passed upon by an appellate court 
n criminal appeal, should be whether or 





not some technical error has been com- 
mitted in the court of first instance, but * 
whether or not the culprit is guilty. 

The law which allowed appeals in crimi- 
nal cases to the Supreme Court of the 
United States has been a great detriment 
to that court. It has thrown upon it a 
volume of business which it could ill afford 
the time and thought to transact. The 
very fact of this pressure of business has 
led the court inevitably to restrict appeals 
in civil cases. Certioraris to review judg- 
ments of the Circuit Court of Appeals are 
very seldom granted; and in writs of error 
to the state courts, the practice has sprung 
up of dismissing them when there was the 
slightest color for saying that a question of 
fact existed in the case. 

For example, when the pressure of busi- 
ness was less than it now is, the Supreme 
Court in Belden v. Chase (150. U.S. 674) 
heard a collision case upon the merits, al- 
though there were questions of fact which 
had been litigated in the court below. But 
latterly this practice has been changed, and 
in the Hamburg American Packet Co. v. 
Lennan (194 U. S. 628) a writ of error in a 
similar case was dismissed, although there 
were exceptions in the record quite as well 
entitled to consideration as those which 
were considered in Belden v. Chase. 

Moreover, the existence of this right of 
review in criminal cases has led to suing 
out writs of error to review the judgment 
of the state court in criminal cases. Where 
there was no just pretext for the writ, it 
was sued out obviously solely for the pur- 
pose of delay. Such methods bring the 
whole administration of justice into con- 
tempt, and have much to do with the lynch- 
ings which are such a disgrace to American 
civilization. 

We believe that if the right of review in 
criminal cases were greatly limited, and if 
in all cases of appeal, whether criminal or 
civil, the Appellate Court were required to 
render final judgment upon the merits, irre- 
spective of any errors or mistakes in the 
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court of first instance, which were not ab- 
solutely vital to the case, we should gradu- 
ally find the whole system of American 
jurisprudence broaden, and the administra- 
tion of the courts become more just. 

There is one matter of minor importance 
to which attention will be drawn in con- 
clusion. When the various codes of prac- 
tice were adopted, there was a tendency to 
abolish the minor administrative offices, 
such as Commissioners or Masters in Chan- 
cery and the like, and to throw a great mass 
of routine work upon the judges themselves. 
One reason why the Federal courts, with 
a comparatively small judicial force, are 
able to discharge business so effectively is, 
that in these courts a great amount of 
routine business devolves upon Commis- 
sioners and Masters in Chancery. 

It is greatly to be desired that in the 
state courts a similar practice should be 





revived. The repetition of routine admin- 
istrative duties must always be odious to 
an able man, and only tend to make a 
small man smaller. A curious instance of 
the effect of this disposition to throw every 
detail upon the judge, came under our 
notice recently. A lawyer of real eminence, 
who ought to have known better, actually 
took the point that a decree was invalid 
because it was signed by the Federal Dis- 
trict Judge outside the limits of his own dis- 
trict. Counsel had become so accustomed 
to the state methods that he had actually 
forgotten that a decree takes effect from 
the time of its entry by the clerk, and that 
the signature of the judge, which might 
equally well be expressed in any other way, 
is only a fiat expressing his satisfaction with 
the form of the decree, and authorizing its 
entry. 
New York, N.Y., December, 1905. 
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THE SPIRIT CF THE COMMON LAW'! 


By Roscort Pounpb 


OTHING in the history of our com- 
mon law is more striking than its 
tenacity in holding ground. Like our Eng- 
lish speech, there seems to be something 
about it that commends it to men of diverse 
fands and races, and where it once goes, it 
stays. From the beginning, it has been in 
competition, if not in conflict, with other 
systems, and it has steadily gained ground. 
On its own soil, it had to meet and resist 
the canon law in the twelfth century, the 
Roman law at the Renaissance, the powers 
of the crown exerted against its fundamental 
doctrine of the supremacy of law in the six- 
teenth and seventeenth centuries, an influx 
of foreign law through the law merchant in 
the eighteenth century, the legislative re- 
form movement in England and America in 
the nineteenth century, and in America, at 
the same time, a temporary but formidable 
agitation for French law, influenced by the 
spread of the Code Napoleon and the suc- 
cess of the Louisiana Civil Code. Not only 
has the common law as a system success- 
fully resisted all attempts to bring in some 
other law in its place, but in those parts of 
our system where alien and more flexible 
methods have existed or have arisen, in con- 
travention of the fundamental theory of the 
common law that litigation is contentious, 
and wherever arbitrary discretion has ob- 
tained a serious foothold, the common law 
ultimately has prevailed. Probate, admin- 
istration, and divorce have been absorbed 
into our American common law. Case law 
and precedent have turned admiralty into 
a common-law mold. Equity and equity 
procedure have been legalized. Precedent 
and case law in the one, and the doctrine of 
contentious procedure in the other, have 
1 Delivered before the Nebraska State Bar As- 
sociation on November 23, 1905. A considerable 
portion of this address was published in the Co- 


dumbia Law Review for May, 1905, in an article 
entitled, ‘‘Do We Need a Philosophy of Law?” 





effectually made them over to the common- 
law model. Evidence in equity is now gov- 
erned by rules framed to regulate the admis- 
sion of evidence before juries; common-law 
executions are issued on decrees for the pay- 
ment of money, though courts admit that 
contempt proceedings might sometimes be 
proper;! exemption laws, effective against 
executions, are defying equitable principles 
as to trusts and trust funds;? and more 
than one equitable doctrine has become so 
legalized as to run counter on occasion to 
the justice and equity which were its origi- 
nal foundation. So far has this gone, that 
an acute observer has laid it down as a prin- 
ciple of legal science, that the judicial 
administration of justice is intrinsically 
contentious.® 

On what we may fairly term foreign soil, 
the common law has been no less aggressive 
and tenacious. Louisiana alone, of the 
states carved from the Louisiana purchase, 
preserves the French law. In Texas, only 
a few anomalies in procedure serve to re- 
mind us that another system once prevailed 
in that domain. Only historians know that 
the custom of Paris once governed in Michi- 
gan and Wisconsin. And in Louisiana, not 
only is the criminal law wholly English, but 
the fundamental common-law doctrines, su- 
premacy of law, case law, and contentious 
procedure, are likely to make the legal sys- 
tem of that state a common-law system in 
all but its terminology. In Quebec, like- 
wise, there are many significant signs of 
common-law influence. The Roman-Dutch 
law of South Africa is adopting English con- 
ceptions. Finally, even Scotland, which 
received the Roman law in the sixteenth 
century, is becoming a common-law coun- 
try. Except as it lingers in their legal vo- 


1 Stuart v. Burcham, 62 Neb. 84. 
2 Green v. Simon, 17 Ind. App. 360. 
3 Salmond, ‘‘Jurisprudence,” sec. 30. 
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cabulary, the Scotch have almost abandoned 
Roman law in all theircourts.! From these 
examples, it is easy to see what will be the 
fate of the existing system in Porto Rico 
and the Philippines. Whether it is the in- 
nate excellence of our legal system or the 
innate cock-sureness of the people that live 
under it, so that, even as Mr. Podsnap 
talked to the Frenchman as if he were a 
deaf child, we assume that our common-law 
notions are part of the legal order of nature, 
and are innocently unable to understand 
that any reasonable being can harbor con- 
ceptions that run counter to them, the Anglo- 
Saxon refuses to be ruled by any other law. 
Maine’s supposition that the newer states 
of the Union would take the Louisiana Code 
for the substratum of their law, and his 
prophecy that Roman law would become 
the lingua franca of universal jurisprudence,’ 
have proved wide of the mark. 

An achievement strictly in line with the 
history of the common law is the intrench- 
ment of its doctrines in our constitutions, 
state and federal, culminating in the Four- 
teenth Amendment, so that its fundamental 
and distinctive dogmas are beyond the reach 
of ordinary state action, and are to be dis- 
lodged in many cases only by amendment 
of the Federal Constitution itself. This was 
not achieved without a struggle. Jefferson, 
in 1815, denounced the common-law doc- 
trine of supremacy of law, when applied 
by courts in holding legislative acts uncon- 
stitutional, as a theft of jurisdiction. Vir- 
ginia, Kentucky, Pennsylvania, Georgia, and 
Wisconsin successively denounced it. A 
strong opinion to the contrary was pro- 
nounced by an able judge. As late as 1833, 
it was seriously proposed that the Federal 
Constitution be amended to provide a spe- 
cial tribunal for the determination of ques- 
tions as to the authority of Congress and of 
the several states under the Constitution. 
But despite opposition, which at the time 

1 Professor Dove Wilson in 16 Juridical Re- 
view, 68. 

2 “ Village Communities,’ 330. 





of the federal enforcement of the constitu- 
tional provision as to fugitive slaves became 
extremely bitter, the common-law principle 
has become firmly rooted in our polity. No 
state has departed from it, and one of the 
states which formerly agitated for referring 
constitutional questions to a special, non- 
judicial tribunal, has since adopted a con- 
stitution in which the courts are expressly 
directed to declare the invalidity of uncon- 
stitutional legislation. In addition to this 
far-reaching principle, which fixes the com- 
mon-law doctrine of the supremacy of law 
in our institutions, the common-law dogmas 
of inviolability of person and property, of 
the local character of criminal jurisdiction, 
of due process of law —a phrase as old at 
least as the reign of Edward III — that 
private property cannot be taken for private 
use, nor for public use without due compen- 
sation —a doctrine as old as Magna Carta 
— that no one shall be compelled in any 
criminal prosecution to be a witness against 
himself, and of the right of trial by jury, 
with all that was meant thereby at com- 
mon law —all these dogmas are protected 
in state and federal constitutions so as to be 
substantially beyond the reach of legisla- 
tion. If Coke were to come among us, he 
might miss the law of real property which he 
knew so minutely. Our law of contracts 
and our mercantile and corporation law 
would doubtless be unfamiliar, but he 
would be thoroughly at home in our con- 
stitutional law. There he would see the 
development and the fruition of his Second 
Institute. All that might surprise him 
would be that so much had been taken from 
and made of his labors with so little recog- 
nition of the source. 

Superficially, then, the triumph of the 
common law seems assured. Nevertheless, 
jurists are by no means certain that this is. 
so. The most obvious danger, and the one 
most frequently adverted to, is legislation. 

1 For an account of this agitation, see address. 
by Judge Lurton, Proc. Bar Ass’n. Tenn., 1903, 
p- 125. 
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Thus, Professor Maitland says that with 
some hundred legislatures busy at law-mak- 
ing in the various common-law jurisdictions, 
“‘the unity of law is precarious,” ! and that 
with unity much that is precious must 
disappear. Likewise, Brunner, writing, how- 
ever, at a time when codes were more immi- 
nent than they are now, states that “‘the 
period of the uncontested supremacy of the 
common law appears to be now passing 
away.”? I cannot think, however, there is 
any real cause for apprehension from this 
quarter. I come to such a conclusion for 
two reasons. In the first place, there is 
little in legislation that is original. Legis- 
latures imitate one another. One may 
number on his fingers the landmarks of 
legislation in common-law jurisdictions, and 
copies or adaptations of them have gone 
round the world. Secondly, everything indi- 
cates that codification, as such, is still far 
remote. The gradual codification now in 
progress is but a legislative restatement of 
particular departments of the common law. 
It promotes unity. It does not affect the 
system itself —its basic dogmas and tenets 
— in the least. Each statute is but a 
fresh starting point for a new body of case 
law. Moreover, general codification, when 
it comes, is almost certain, unless an entire 
change of feeling intervenes, to be a restate- 
ment of the common law in improved form, 
pruned of archaisms and antinomies, to be 
construed according to common-law prin- 
ciples, and in due time overlaid by a new 
growth of adjudicated cases. The failure of 
the New York Draft Codes to meet the re- 
quirements of good code-making, has set 
back codification so thoroughly that none 
of us are likely to see a codified common 
law. But in any event, legislative innova- 
tions are impossible in America. For in- 
stance: the federal bankruptcy act goes a 
long way in mixing up legal, equitable, ad- 
ministrative, and criminal jurisdiction. But 
1 «English Law and the Renaissance,” 33. 


2 «Sources of the Law of England”’ (Hastie’s 
Translation), 176. 





the most serious innovation, and the only 
one of special significance, is thwarted by 
the intrenchment of the common law in the 
Federal Constitution. The act provides that 
the bankruptcy court may punish bank- 
rupts, trustees, and other parties for vio- 
lations thereof. If this was meant, however, 
to give summary powers to the court, it 
failed to reckon with the Fifth Amendment 
to the Federal Constitution, which requires 
an indictment or presentment of a grand 
jury as an indispensable preliminary to pros- 
ecutions in any federal court.’ If legisla- 
tion, therefore, were all that was to be 
feared, I should feel confident that the 
common law was with us to stay. 

To my mind, the real danger to the com- 
mon law is in another quarter. Hitherto, 
the people have been with it. When Henry 
II put bounds to the jurisdiction of the 
church, when the barons exclaimed, nolumus 
leges Angliae mutare, when the commons 
petitioned against the Court of Chancery, 
when Coke for the judges of England 
told James I that he ruled sub Deo et lege, 
when the Continental Congress resolved that 
the several colonies were entitled to the 
common law of England, the common-law 
side was the national and the popular 
side. But to-day the popular side is not 
that of the individual, but that of society. 
To-day, for the first time, the common law 
finds itself arrayed against the people; for 
the first time, instead of securing for them 
what they most prize, they know it chiefly 
as something that continually stands be- 
tween them and what they desire. It 
cannot be denied that there is a growing 
popular dissatisfaction with our legal system. 
There is a feeling that it prevents every- 
thing and does nothing. Commissions and 
boards, with summary administrative and 
inquisitorial powers are called for, and courts 
are distrusted. Partly, of course, this is 
due to impatience of thorough search for 


1 Bankruptcy Act of 1898, sec. 2 (4), Mackin 
v. U.S. 117 U. S. 348, Ex parte Wilson, 114 U. S. 
417. 
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the truth, exact ascertainment of the 
facts, and strict justice. When everybody 
may learn all the facts in ten minutes from 
the morning paper, why should it take a 
court six months to reach a fragment of 
them? But in large part this dissatisfac- 
tion has a real basis, and is well founded. 
No amount of admiration for our traditional 
system should blind us to the obvious fact 
that it exhibits too great a respect for the 
individual, and for the intrenched position 
in which our legal and political history has 
put him and too little respect for the needs 
of society, when they come in conflict with 
the individual, to be in touch with the 
present age. A glance at one of the digests 
will show us where the courts find them- 
selves to-day. Take the one subheading 
under Constitutional Law, ‘interference 
with the right of free contract,’’ and notice 
the decisions. Three of them hold eight 
hour laws unconstitutional; two more hold 
statutes limiting the hours of labor uncon- 
stitutional;? four deny effect to statutes fix- 
ing the periods at which certain classes of 
laborers shall receive their wages;* another 
passes adversely on a statute prohibiting 
the practice of fines in cotton mills;* another 
deals in the same way with a statute pro- 
hibiting corporations from deducting from 
the wages of employees to establish hospital 
and relief funds;® three overturn acts regu- 
lating the measuring of coal for the purpose 
of fixing the compensation of miners;* two 
hold void statutes designed to prevent the 


1 Ex parte Karbach, 85 Cal. 274; Low v. Rees 
Printing Co., 41 Neb. 127; In re Eight Hour Law, 
21 Col. 29. ; 

2 Fiske v. People, 188 Ill. 206; Cleveland v. 
Clements Bros. Construction Co., 67 Ohio St. 197. 

8 Godcharles v. Wigeman, 113 Pa. St. 431; 
Frober v. People, 141 Ill. 171; Leep v. St. Louis 
I. M. & S. R. Co., 58 Ark. 407; Republic Iron and 
Steel Co. v. State, 160 Ind. 379. 

* Com. v. Perry, 155 Mass. 117. 

5 Kellyville Coal Co. v. Harrier, 207 Ill. 624. 

$ Millett v. People, 117 Ill. 294; Jn re House 
Bill No. 203, 21 Col. 27; In re Preston, 63 Ohio St. 
428. 





payment of employees in store orders;* an- 
other passes adversely on an act requiring 
laborers on public contracts to be paid the 
prevailing rate of wages;? another denies 
effect to an act requiring railway corpora- 
tions to furnish discharged employees a 
statement of the causes of their removal; * 
while another decides it unconstitutional to 
prevent employers from prohibiting their 
employees from joining unions or from re- 
taining membership in unions to which they 
belong.‘ I do not criticize these decisions. 
As the law stands, I do not doubt they were 
rightly determined. But they serve to show 
that the right of the individual to contract 
as he pleases is upheld by our legal system 
at the expense of the right of society to 
stand between a portion of our population 
and oppression. This right of the individ- 
ual and this exaggerated respect for his 
right are common-law doctrines. And this 
means that a struggle is in progress between 
society and the common law; for the judicial 
power over unconstitutional legislation is in 
the right line of common-law ideas. Itisa 
plain consequence of the doctrine of the 
supremacy of law, and has developed from 
a line of precedents that run back to Magna 
Charta.® 

Men have changed their views as to the 
relative importance of the individual and 
of society; but the common law has not 
changed. Indeed, the common law knows 
individuals only. In the seventeenth and 
eighteenth centuries, when the theory of 
the state of nature was dominant, this fea- 
ture of our legal system made it popular. 
But to-day the isolated individual is no 
longer taken for the center of the universe. 
We see now that he is an abstraction, and 
has never had a concrete existence. To- 


1 State v. Goodwill, 33 W. Va. 179; State v. Fire 
Creek Coal & Coke Co., 33 W. Va. 188. 

? People v. Coles, 166 N. Y. 1. 

3 Wallace v. Georgia C. & N. R. Co., 94 Ga. 732. 

* State v. Julow, 129 Mo. 163. 

5 Articula super Chartas, 21 Edw. I, Cap. 2; 
Anonymous, Y. B. 11 Edw. 3, No. 23; Reginald 
de Nerford’s Case, Y. B. Hil. 12 Edw. 3, No. 34. 
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day, we look instead for liberty through 
society. We no longer hold that society 
exists entirely for the sake of the individual. 
We recognize that society is in some wise 
a co-worker with each in what he is and in 
what he does, and that what he does is 
quite as much wrought through him by 
society as wrought by himself alone. To 
parody a well-known formula, we are not 
so much concerned with the liberty of each, 
limited only by the like liberties of all, as 
with the welfare of each, achieved through 
the welfare of the whole, whereby a wider 
and a surer liberty is assured to him. The 
common law, however, is concerned, not 
with social righteousness, but with individual 
rights. It tries questions of the highest 
social import as mere private controversies 
between John Doe and Richard Doe. And 
this compels a narrow and one-sided view 
as men look upon these questions at present. 

To show that this is not overdrawn, let 
us turn to a classical statement of the com- 
mon law doctrine: 

*‘So great moreover is the regard of the 
law for private property, that it will not 
authorize the least violation of it; no, not 
even for the general good of the whole com- 
munity. If a new road, for instance, were 
to be made through the grounds of a private 
person, it might perhaps be extensively bene- 
ficial to the public, but the law permits no 
man, or set of men, to do this without con- 
sent of the owner of the land. In vain it 
may be urged that the good of the individual 
ought to yield to that of the community; 
for it would be dangerous to allow any 
private man, or even any public tribunal, 
to be the judge of this common good, and 
to decide whether it be expedient or no. 
Besides, the public good is in nothing more 
essentially interested, than in the protection 
of every individual’s private rights.’’? 

Our criminal law is a growing cause of 
popular discontent with the legal system. 
But the difficulty here again is exaggerated 


1 1 Blackstone, ‘‘Commentaries,” 139. 





respect for the individual. Procedure, civil 
and criminal, has been contentious with us 
from the beginning. This respect for the 
individual keeps it so. “Litigation is a 
game in which the court is umpire. The 
rules are in the knowledge of the court, and 
will be declared and applied by it as re- 
quired. It is for the parties to learn the 
rules and play the game correctly at their 
peril." As Manson has put it, ‘“‘Lawis in 
the nature of a cock-fight, and the litigant 
who wishes to succeed must try and get an . 
advocate who is a game bird with the best 
pluck and the sharpest spurs.”’? In other 
words, the common-law theory of litigation 
is that of a fair fist fight, according to the 
canons of the manly art, with a court to see 
fair play and prevent interference. Ameri- 
cans have gone much further in developing 
this common-law notion than they have in 
England. We strive in every way to re- 
strain the trial judge and: to insure the 
individual litigants a fair fight unhampered 
by mere considerations of justice. To give 
them this fair play, we sacrifice public time 
and money; incidentally also—for if all 
men are equal, their pocket-books are not 
— giving certain litigants a conspicuous ad- 
vantage in reality through a theoretical 
equality. This desire to leave a free field 
for contention reaches the extreme limit of 
absurdity in Nebraska, in the eminently 
common-law provision in the constitution 
that the right to be heard in the Supreme 
Court on error or appeal shall not be denied, 
a provision by virtue of which a claim for 
twenty-eight cents, after three trials, had to 
be passed on solemnly by the highest court 
of the state. * The individual, in short, gets 
so much fair play, that the public gets very 
little. There is nothing more glorious in our 
legal history than the judges of England 
telling the king that he ruled sub Deo et 
lege. And yet that very scene has resulted 


1 Polleck, ‘‘ Expansion of the Common Law,” 
32. 
2 8 Law Quarterly Rev. 161. 

5 Peterson v. Mannix, 2 Neb. Unoff. 795. 
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in constitutional doctrines that enable a 
fortified monopoly to shake its fist in the 
face of a people and defy effective investi- 
gation or regulation. 

Is this common law respect for the indi- 
vidual inherent and fundamental? Does it 
represent a sixteenth and seventeenth cen- 
tury color, then acquired, or is it deeper- 
seated and intrinsic? In other words, what 
is the spirit of the common law? Three 
characteristic doctrines set off the common 
law system from all others, namely, (1) the 
supremacy of law, (2) case law and pre- 
cedent, and (3) contentious procedure. The 
supremacy of law —the doctrine that all 
questions may be tried in the course of 
orderly litigation between individuals, and 
that no person and no act is beyond the 
law —is the Germanic principle that the 
state is bound to act by law. It is to be 
seen in Bracton’s saying that the king is 
‘under God and the Law,” and is as old as 
our legal system. Our doctrine of prece- 
dents is almost as old. The first precedents 
were writs, and Glanvill’s book is a collec- 
tion of them. Bracton relied on the judg- 
ment rolls, and his Note Book is something 
like a report. Moreover, we find the doc- 
trine of the authority of adjudications in 
like cases stated at the beginning of the 
fourteenth century. Contentious procedure 
is Germanic, and characterizes English law 
from before the Conquest. But these three 
doctrines resolve themselves to a funda- 
mental proposition that law exists for indi- 
viduals, and hence is to deal with every 
question as a contest between individuals, 
is to decide it on its individual facts, not 
arbitrarily, but as like cases have been ad- 
judged for others, and is to allow the parties 
to fight out the contest for themselves, and 
as much as possible in their own way. 

The contest between the people and the 
law reflected in our American constitutional 
law, has a parallel in the prior contest be- 
tween the king and the law. At common 
law the king was parens patriae. He was 
charged with the duty of protecting the pub- 





lic interests, and he wielded something very 
like our modern police power. This power 
was limited on every side by the maxims of 
the common law, and the bounds set by the 
lex terrae. A few examples may be noted. 
King Henry VI granted to the company of 
dyers in London the power to search for 
cloth dyed with poisonous dyes, and to seize 
and confiscate it if found. This was held 
‘against the law of the land’’ because there 
could be no forfeiture by virtue of letters 
patent.! Henry IV granted ‘‘the measur- 
ing of woolen cloth and canvas that should 
be brought to London by any stranger or 
denizen,” taking a penny of the buyer and 
another of the seller for each piece measured. 
It was adjudged that “‘the said letters patent 
were in onerationem, oppressionem, et de- 
pauperationem subditorum domini regis, etc., 
et non in emendationem ejusdem populi; and 
therefore the said letters patents were 
voyd.”’? Thus,the common law, in the in- 
terest of the individual, is struggling with 
the prerogative of the people, represented 
by the police power, as it struggled with a 
like prerogative of the crown from Henry 
VII to James II. But times have changed. 
The individual is secure and new interests 
must be guarded. The common law ren- 
ders no service to-day by standing full- 
armored before individuals, natural or arti- 
ficial, that need no defense but sally from 
beneath its aegis to injure society. 

How far does our legal system contain 
the power to meet these new conditions? 
We must admit that it has shown a marvel- 
ous power of regeneration in the past. 
From Richard II to Elizabeth, the rise of 
the Court of Chancery preserved it from 
medieval dry rot. Under James I and 
Charles I, the indefatigable zeai and uncom- 
promising dogmatism of Coke saved it from 
subversion by royal authoritv. At the open- 
ing of the eighteenth century the outlook 
was dark. The modern business world was 

1 2 Inst. 46-47. 

2 2 Inst. 62. See also Davenant v. Hurdes, 2 
Inst. 47; Darcy v. Allen, Mo. 671, 11 Rep. 84. 
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springing up, and the law made no provi- 
sion for its needs beyond a few obsolete 
tules framed for itinerant peddlers. But 
the common law rose to the occasion. It 
took over the custom of merchants, changed 
it from fact to law, and on that basis built 
a solid structure of case law that has en- 
dured. In America, after the Revolution, 
it had to contend with the odium of its 
English origin. Kentucky legislated against 
it... Kent did not venture to cite its author- 
ities in New York and was driven to justify 
his decisions out of French treatises.2 Yet 
the common law prevailed, and before the 
century was over, the decisions construing 
the Fourteenth Amendment had completed 
the work of fortifying it in our Constitu- 
tion. Hence, the common-law lawyer need 
not despair. He should only look about 
him to find within our law the means of 
bringing it once more abreast of the time 
and of ranging it where it belongs — on the 
side of the people. Indeed, the law has 
already discovered them, and is already 
moving in the right direction. The residu- 
ary power of the crown to do jistice among 
his subjects has served to meet two crises in 
our legal history. When the old polity of 
local courts became impossible, it gave us 
the king’s courts and the common law. 
When the common law was in danger of 
fossilizing, it gave us equity. To-day, when 
the sovereign people stand in the shoes of 
the sovereign king as parens patriae, this 
residuary authority has given us the police 
power. Not yet one hundred years old, 
and scarcely mentioned in the books until 
the last twenty-five years, this doctrine has 
been worked out slowly at the same time 
that the common law has been gaining its 
firm foothold in our constitutional law. It 
is furnishing the antidote for the intense 
regard for the individual which our legal 


‘system exhibits. And it is in the right line 


of our legal history and in full accord with 


1 See Reporters Note to ‘‘ Littel’s Select Cases.” 
2 “Memoirs and Letters of Chancellor Kent,” 
17. 





the genius of our system to absorb and 
assimilate this principle as it absorbed and: 
assimilated equity. In fact, a progressive 
liberalizing of our constitutional law is no- 
ticeable already, and to all appearance, a 
slow but sure change of front is in progress. 
But changes of front are attended with diffi- 
culty. The residuary power is ill-defined, 
and the common law is jealous of all indefi- 
nite power. A compromise is necessary, 
and the event turns upon this compromise. 
Fortunately, the common law has a saving 
doctrine to apply to it. Our case law is 
not, and Dillon says it never can be, fixed 
and rigid.? Its cardinal doctrine is that 
law is reason and reason is law. “But,” 
said James I, ‘“‘have I not reason as well as 
my judges?’’ And may not the people say, 
‘*Have we not reason, as well as our courts?”’ 
Let Coke answer: 

“To which it was answered by me that 
true it was, that God had endowed his Maj- 
esty with excellent science, and great en- 
dowments of nature; but his Majesty was 
not learned in the laws of his realm of Eng- 
land, and causes which concern the life, or 
inheritance, or goods, or fortunes of his sub- 
jects, are not to be decided by natural 
reason, but by the artificial reason and judg- 
ment of law, which law is an art which re- 
quires long study and experience before that 
a man can attain to the cognizance of it.” % 

It is in this ‘artificial reason and judg- 
ment of law’”’ that the change must come. 
No one can read the Second Institute with- 
out a profound admiration for Coke. Our 
debt to him is inestimable. But we must 
reason with our own reasons and not with 
his. In his day the medieval scheme of 
society was decadent and the individual was 
just coming to his own. We can see now 
that the Middle Ages were right in holding 
that the individual depended on something 


1 Loan Ass’n v. Topeka, 20 Wall. 655, 662. 

2 “Laws and Jurisprudence of England and 
America,” 28. 

8’ Conference between King James I and the 
judges of England, 12 Rep. 63. 
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wider and more lasting than himself. But 
the Middle Ages realized this idea only in 
fixed outward organizations. Hence, the re- 
volt of the individual was inevitable. This 
revolt, however, when carried beyond its 
time and made the basis of a permanent 
theory of society proves false and danger- 
ous. And those who still repeat its formu- 
las are dealing in ideas of the past which 
have no application to the present age. 
- Against Coke, then, let us put Hobbes: 

““But the doubt is of whose reason it is 
that shall be received for law. It is not 
meant of any private reason, for then there 
would be as much contradiction in the laws 
as there is in the schools; nor yet, as Sir 
Edward Coke makes it, an ‘artificial per- 
fection of reason, gotten by long study, ob- 
servation, and experience,’ as was his. For 
it is possible long study may increase and 
confirm erroneous sentences, and where men 
build on false grounds, the more they build, 
the greater is the ruin; and of those that 
study with equal time and diligence, the 
reason and the resolutions are, and must 
remain, discordant; and therefore it is not 
that jurisprudentia or wisdom of subordi- 
nate judges, but the reason of this our 
artificial man the commonwealth, and his 
command that maketh law.” ? 

The problem, therefore, of the present is 
to lead our law to hold a more even balance 
between individualism and collectivism. Its 
present extreme individualism must be tem- 
pered to meet the ideas of the modern world. 
As has happened more than once in our 
legal history, we must revert for a season 
to the residuary power of the parens patriae 
to do justice. The power of rejuvenescence, 
inherent in our legal system, must be in- 
voked. We must cease to mistake seven- 
teenth century dogmas, in which temporary 
phases of its individualist bent were formu- 
lated, for fundamental tenets of the common 
law. More than this we cannot do without 
casting adrift from our immemorial system of 


1“ Leviathan,’ Chap. XXVI. 





administering justice; and more we ought 
not to seek to do. As far back as we can 
trace the Germanic polity, of which our 
legal system is but a development, it shows 
a solid core of individualism. In the courts 
or moots of the Teutonic polity, every free 
man took part; the titles were in the mem- 
ories of the free men of the vicinage and the 
law was a tradition held by them all, ex- 
pounded by them all, and administered by 
them all. Every man was bound to bear 
his part in keeping the peace and in doing 
justice. “If the frith breach he committed 
within a burh”’ say the laws of Ethelred, 
“let the inhabitants of the burh themselves 
go and get the murderers.’”’! It is not toa 
paternal central authority, but to the free 
action of the individual and of the local 
community that the common law entrusts 
the maintenance of right by the might of 
the state. Has a crime been committed? 
The common law leaves prosecution to the 
initiative of the individual. Do executive 
authorities neglect or abuse their offices? 
Mandamus at suit of an individual relator, 
an action for damages by the individual in- 
jured, or injunction by an injured tax- 
payer is the remedy. Do public service 
companies overcharge or discriminate against 
their patrons? An action for damages is 
the common-law remedy. In short, the 
common law conceives that the administra- 
tion of justice so vitally concerns every 
man, that every man has a duty of taking 
part therein; not merely by an occasional 
perfunctory jury service, but by an honest 
and earnest individual attack upon wrong 
whenever it affects him. 

In the exaggerated form which this in- 
dividualism of our legal system sometimes 
takes, it is undeniably impracticable, ar- 
chaic, and mischievous. Yet with all its 
faults, it is a tonic and salutary doctrine. 
The whole is no greater than the sum of its 
parts. The community it not likely to be 
more active in maintaining right and re- 


1 « Laws of Ethelred,’’ II, 6. 
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pressing wrong than the individuals who 
compose it. And if the individuals who are 
charged under our legal system with the 
maintenance of their own rights are too 
busy or too lazy or too indifferent to carry 
out this duty, is the community likely to 
prove more diligent or efficient in so doing 
for them? 

An English lawyer tells us that in his 
earlier days he was an inspector of schools, 
and that when in the course of an inspec- 
tion, he once asked some school boys to 
write in a page what they knew about Ad- 
miral Nelson, one of them closed an elo- 
quent page with this significant statement: 
His last words were, Every man expects 
“England to do his duty.”’ It is chiefly be- 
cause of such a spirit, because of a feeling 
that responsibility is not and should not be 
upon each individual, but instead is and 
should be upon society, that the common 
law is out of touch with the times. The 
common law expects, as Nelson did, that 
every man will do his duty. It asserts that 


. the individual is responsible for the preser- 


vation of the peace, the upholding of the 
law, and the maintenance of right. Granting 
that some modification of the extremities 
to which this spirit has been developed is 
inevitable, it is none the less manly and 
fortifying. We talk much and glibly of 
“the people” in the abstract. What we 
need to do is, as does the common law — 
to talk of the individual in the concrete. 
The rights and duties of the people are the 
duties of individuals. 

Hence, this same obstinate individualism 
of the common law, which makes it fit so 
ill in many a modern niche, may yet prove 
a necessary bulwark against an exagger- 
ated and enfeebling collectivism. When 
from the sixteenth to the eighteenth cen- 
turies the whole world was turning abso- 
lutist, England alone kept alive the local, 
individual, legal government of the Middle 
Ages. In consequence, the English Parlia- 
ment has become the type of all the colle- 





giate sovereignties of to-day. Bacon was 


modern and Coke was antiquated. Yet the ~ 


constitutional ideas of Coke have triumphed. 
To-day the up-to-date economist and soci- 
ologist is as sure that the narrow individ- 
ualism of the lawyer is a relic of the past as 
Bacon was that Coke’s precedents from the 
reigns of the Plantagenets and from the 
Wars: of the Roses were antiquated shackles 
by which a Stuart king could not be bound. 
The lawyers saved our Teutonic heritage 
of individual rights and individual respon- 
sibility in the seventeenth century, and 
unless our legal system is to be hopelessly 
decadent, they must do so once more to-day. 
Their obstinate conservatism in refusing to 
take the burden of upholding right from 
the concrete each, and put it upon the ab- 
stract all, may yet save for us a valuable — 
nay an indispensable — element in our in- 
stitutions. 

The greatest of modern Romanists found 
the strength and life of our rival Anglo- 
Saxon system in this very insistence upon 
the duty and responsibility of the individ- 
ual. And comparing the easy-going Aus- 
trian, who shrugs his shoulders and accepts 
wrong as part of the order of nature, with 
the Englishman who litigates to the end in 
vindication of the most trivial rights, he 
exhorts his countrymen to a livelier indi- 
vidual interest in justice and individual 
participation in the battle for right. ‘‘ Ev- 
eryone,”’ he says, in the very spirit of our 
common law, ‘‘ Everyone has the mission and 
the duty of cutting off the head of the hydra 
of unreason and lawlessness wherever it 
shows itself. Everyone who enjoys the 
blessings of law, must for his share contrib- 
ute to hold upright the power and the maj- 
esty of the law. In short, everyone is a 
born champion of right in the interest of 


society.” ? 
Lincoin, NEB., November, 1905. 


1 Thering, ‘‘ Kampfum’s Recht”’ (14 ed), 52. 
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THE CASE 


By Gino C. 


EGAL circles in Europe have been re- 

cently stirred up over a case of uxori- 
cide in Italy, which presented unusual 
features, both as regards the act and actor 
as well as the verdict of the jury —a ver- 
dict which satisfied no one except the 
_ accused. The crime committed by Alberto 
Olivo belongs to the kind conveniently 
classed under the doings of Jack-the-Ripper. 
In the case of Olivo, it was his wife whom 
he killed by stabbing, and then having care- 
fully cut up the body, threw the larger 
members into the sea. How this was done, 
was graphically described with scientific pre- 
cision by the accused, who took the stand 
in his own behalf. In fact, he seemed to 
wish to aid justice even to the extent of 
setting the experts right. For experts are 
experts the whole world over! 

‘‘T used the same knife in dismembering 
her body,’ he testified, ‘‘that I used in 
killing her. But I had to have it sharpened 
twice, as the blade became dull in striking 
the bone.”’ 

The exact manner of death was uncer- 
tain, the accused himself, despite his frank- 
ness, not being clear on the point. When 
asked to explain the statement that after 
striking his wife, who was in bed, with a 
knife, he fell down — he replied that he 
meant that he fainted or lost consciousness 
— in the sense used by the poet Dante. And 
he cited two passages from the ‘“‘ Divine 
Comedy ” to make his meaning clear. 

He awoke from such faint or stupor in 
about an hour, when he saw that his wife 
had three knife wounds in the head. The 
medical experts, however, had ascertained 
that there had been a hemorrhage from a 
wound on the nose. Confronted with this 
testimony, the accused answered naively: 
“The experts state it was produced by a 
wound on the nose. It is and has been 
my opinion that such nasal wound was 





OF OLIVO 

SPERANZA 

superficial. The experts declared it deep. 
All right. My wife, ever since she was a 


servant at Vercelli, was subject to frequent 
nose-bleeding — and also to heart trouble. 
I think these two combined to cause the 
hemorrhage in question. True it is, that 
I found a little puddle of blood in the middle 
of the bed; the blood had not spread. How- 
ever, the hemorrhage was not as heavy as 
the experts would make it. Suffice it that 
I cleaned up the blood without trouble. At 
most, it must have been about a quart.” 

Again, the experts having testified that 
three ribs had been found broken and that 
such fracture must have antedated death — 
the accused gave his own views thereon. 

“‘T do not believe that,” he testified. ‘‘ But 
it would be impossible for me to ascertain 
whether those ribs broken by me after my 
wife’s death are those exactly which the 
experts claim were broken before her death.”’ 

Pressed by the question, ‘‘Do you or don’t 
you know about this?” he set the audience 
laughing by this reply: “‘If the experts 
don’t know it for certain, is it not natural 
I shouldn’t be positive either?” 

He must have taken a certain pride in 
his work of dismemberment, for he hotly 
denied that it took him twelve hours to 
cut up the body. ‘‘Two and a half hours, 
at the very most,” he said. ‘‘Twelve hours 
would have been necessary for a large 
woman twice the size of my wife.” 

Motive, if motive it could be called for 
the crime, was that his wife was a fearful 
nag. He was a man of some schooling and 
a certain intelligence, while she was a rather 
common person, a domestic by trade, when 
he married her. This difference rendered 
the nagging very intolerable. 

““When you married her,’ he was asked, 
“‘you knew that your wife was an ignorant 
woman, did you not?’’ His attorney ob- 
jected to this line of examination; where- 
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upon the accused spoke up loudly: “‘ Keep 
quiet, counsellor; I am perfectly able to 
answer. Yes, sir; my wife was ignorant and 
my purpose in marrying her was exactly to 
redeem her from her doubly low condition — 
intellectual and moral.”’ 

‘“You are a man of some education; you 
have even written poetry,’ he was asked. 
“Did not this intellectual difference between 
you and your wife lead to conjugal troubles?’’ 

“Not at all,” he answered promptly. 
*““You don’t suppose that in order to be 
happy I should have married a poetess or 
a literary woman?” 

‘‘But conversation with her was impos- 
sible,’ he was pressed. 

‘‘Do you imagine I wished to enter into 
philosophical disquisitions with my wife!” 
he replied, to the enjoyment of the audi- 
ence. 

Asked by the presiding judge, ‘‘ Were 
you not cross and stingy with your wife?”’ 
he answered: ‘‘I wager that with such a 
woman even Your Honor would have been 
cross. As to my being stingy — during my 
married life I earned exactly 21,175 lire, 
besides 600 for extra work. When that 
event we are discussing happened, I had 
not one penny saved.” 

Asked whether his wife was jealous of 
him, he smiled and replied: ‘‘I am very glad 
you have asked that question, because my 
wife was the daughter of a very jealous 
mother.” 

An objection was raised, on the ground 
that the question of hereditary jealousy was 
not an issue. 

‘‘Pardon me,” said the accused in answer 
thereto, ‘‘but if it is true that genius and 
madness are inheritable—why not jeal- 
ousy? My idea is that my wife was afflicted 
by a sort of mixed jealousy — partly hypo- 
thetical, partly hereditary, and partly fic- 
titious.” 

These few extracts from the testimony 
of the accused would seem to suffice to 
prove both that the accused was a proper 
person for an asylum for the criminal insane, 





and that the jury in setting him free by 
their verdict, were false to their oath. 

That such a charge cannot be made 
against the jury, however, is admitted by 
every one cognizant with the facts in the 
case, including men learned in the law. Nor 
has the claim been made, nor could it be 
made, that the verdict was a sentimental 
one. The crime was atrocious — its every 
horrible particular was admitted. Why 
then this miscarriage of justice? We are 
to find it, as so often happens even in our 
country, in a defective, or inelastic pro- 
cedure. The jury system is not a sponta- 
neous growth in Latin countries as it has 
been among Anglo-Saxons. It has been 
grafted, in comparatively recent times, upon 
Latin juridic systems of ancient origin not 
in harmony with the innovations from 
Northern countries. Under Italian pro- 
cedure the jury, while sole judge of the facts 
as with us, do more than decide the guilt or 
innocence of the accused. The Court frames 
certain questions based on the indictment 
and the evidence adduced at the trial, which 
the jury must categorially answer affirma- 
tively or negativelv. It cannot go outside 
of those questions. This is made neces- 
sary to a great extent, by the elaborate 
system in the Italian Code of dividing and 
subdividing crimes into degrees and fixing 
the corresponding penalty for every pos- 
sible eventuality in extenuation, mitiga- 
tion, or increase in the crime. In the pres- 
ent case, the Court framed the following 
questions for the jury: 

I. Is the Jury satisfied that the accused, 
Alberto Olivo, did, during the night of May 
16, cause the death of his wife, Ernestina, by 
stabbing her with a knife or other weapon? 

II. Is the Jury satisfied that the act de- 
scribed in Question I was committed by 
the accused while in such a defective mental 
state as prevented his consciousness and 
freedom of his acts? 

III. Did the accused commit the act de- 
scribed in Question I with the intent to kill? 

IV. Was it premeditated? 
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V. Was it the result of sudden anger or 
profound sorrow caused by unjustifiable 
provocation? 

VI. If there was provocation, was such 
provocation grave? 

VII. Did the accused commit the act 
described in Question I while in such a 
defective mental state that though it did 
not free him from responsibility, yet it 
greatly reduced such responsibility? 

To these seven questions regarding the 
charge of murder, the Court added four 
relative to the charge of disposing of the 
body, as follows: 

VIII. Is the jury satisfied that the 
accused disposed of the body of his wife 
by throwing part of it in a cesspool and 
part into the sea? 

IX. Were the acts described in Question 
VIII committed during such a mental state 
as to free him from responsibility for such 
acts? 

X. Or was his mental state such as to 
greatly diminish such responsibility ? 

XI. Is the accused guilty of the acts 
admitted by an affirmative answer to both 
or either of the questions in Number VIII? 

To this somewhat disconcerting set of 
questions, the jury brought to the following 
verdict; they replied affirmatively to ques- 
tions first, eighth, tenth, and eleventh; nega- 
tively to the second, third, and eleventh, 
and left the others unanswered. In other 
words, they found that Olivo had killed his 
wife without the intent so to do; they ad- 
mitted his disposal of the body, but found 
it was done in a partially defective state of 
mind. 

Hence, the verdict found the accused 
innocent of criminal intent to kill, while 
recognizing the objective fact of the killing 
by him. Hence, he was acquitted of the 
charge of murder. On the charge of dis- 
posing of the body, the existence of the 
mental defect, during its commission, was 
so much in extenuation. For this, he was 





sentenced to eleven days’ imprisonment and 
a fine of 125 lire. 

This patent miscarriage of justice must 
be found, as stated, in a defective method 
of procedure. The questions, as framed by 
the Court, were defective in so far as they did 
not conform to the actual facts. 

The jury were asked if the killing was 
done with intent to produce death; they 
found such intent lacking. They were not 
asked (and under the law were not allowed 
to go outside the questions framed by the 
Court) if there was an intent to produce 
bodily harm, which resulted in death. That 
was the fatal defect in the presentation by 
the Court. The press has been unanimous 
in its arraignment of the Court’s lack of 
judgment. The prosecution has taken an 
appeal, but this has been done more to 
“save its face”’ than with any chance of a 
new trial. Certainly, Olivo’s life and liberty 
cannot be twice jeopardized. This case will 
strengthen the hands of those in Italy who 
are working on a new Code of Procedure. 

As to the man himself, he is probably 
as Lombroso, Marro, and other experts hold, 
a criminaloid with an epileptic inheritance. 
While agreeing with his attorney who, in 
his summing up, said that ‘Olivo belongs 
to that class of unfortunates half sane, 
half unbalanced, classed by science as epi- 
leptics, for whom society must have a feel- 
ing of pity rather than of revenge;”’ yet 
justice demands that such types be placed 
in a suitable asylum, and not be let free as 
an example of the weakness of the social 
defense. 

New York, N.Y., December, 1905. 


Note:— Since writing the above, the Court of 
Cassation in Italy made the unprecedented deci- 
sion of reversing the judgment below and ordered 
anew trial. The jury at the new trial did an even 
more surprising thing by finding the accused “ not 
guilty ” as a protest against the interference of the 
Court of Cassation with the verdict of the jury 
that tried Olivo the first time. Olivo is now free. 
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«SQUIRE PHIN”! 
By L. C. Howarp 


** Away from the guile o’ the town awhile, 
Forgetting the grind o’ gain; 
And a truce to Care as we gayly fare 
Back home, my dears, to Maine.” 


OLMAN F. DAY has given us, in 
‘Squire Phin,” a vivid picture of 
a country lawyer. I do not say the country 
lawyer, for they of the country are as vari- 
ous in their characteristics, natural or 
acquired, as their brothers of the city, but 
in ‘‘ Squire Phin”’ the author has chosen to 
portray the best of the widely differing 
models. 

A big man is Squire Phin, gifted with a 
big brain and a big heart, in a big body, 
and the three animated and directed by 
a soul equal to the task. The same type 
of man, in various stages of evolution and 
degrees of elegance, is to be found in the 
city, and his good deeds shine like a candle 
“‘in a naughty world,” as do those of 
the village squire. But in the clear air 
of the village the light of the candle may 
be seen from afar, while in the city the 
sun itself must struggle through smoke and 
dust before it can make even a poor show- 
ing. And in this fact lies the charm of 
this picture of New England country life. 
The author has given his story an atmos- 
phere so clear that we need not tax the 
mental vision to apprehend its characters. 
They stand out before us so boldly, and move 
so naturally around us, that we find our- 
selves marching beside them, laughing at 
incident, or anxiously awaiting event. 

And while the human nature of the vil- 
lage is not in itself essentially different from 
the human nature of the city, it is not 
swathed in the conventional, or masked by 
the artificial, and in this book of Holman 

1 «Squire Phin.” By Holman F. Day. A. S. 
Barnes & Co., New York, 1905. 





Day’s we see it undisguised, and hear it 
speak with refreshing and stimulating can- 
dor. Nor does it lack the charm of variety, 
for its range is wide and the peculiarities 
of its types accentuated and often in strik- 
ing contrast, as exemplified, for instance, 
in the boy bridegroom, “‘ in all his wretched, 
discouraging inefficiency,’’ and the retired 
showman, who may be best described by 
the author’s extract from his “ Ballads of 
Gumption:” 


‘* Old Zibe Haines walked out one day, 
And a barbed wire fence, it stopped his way. 
Never climbed over, never crawled through, 
But he bit that wire right plumb in two.” 


One of Squire Phin’s clients was Benson 
Wallace, who, as the Squire tells us: 

‘“‘Had all his new grading washed away 
by a cloud-burst, and came bootin’ down 
to the office here, and wanted me to sue 
Deacon Bassett, who had been praying for 
rain to fill his mill-pond. Laid the whole 
damage of the cloud-burst to the Deacon’s 
power of supplication.” 

Unfortunately, we are not told what argu- 
ments the Squire used in refuting the Wal- 
lace theory, but in the case of Sumner 
Badger, old, rich and penurious, we can- 
not but admire the unselfishness and candor 
of the Squire’s advice. Said Badger to the 
Squire: 

‘** «You've been reasonable with me. Now 
I’ll do something for you. It’s goin’ to be 
worth something for you to reelly know 
whether there’s anything on the Other Side. 
So after I arrive there and git a little bit 
wonted to the place I'll come back and 
appear to you and tell you all about it.’ 

“The Squire leaned forward and shook his 
finger at Badger. 

‘“**Let me advise you on one point, Sum. 
This advice isn’t going to cost a cent. Now, 
if you ever get so much as one foot into 
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heaven — even get your fingers through the 
crack in the door, you stay right there. 
Don’t you ever take any chances on coming 
away to visit.’ ”’ 

Much is said in this book as to the Squire’s 
great knowledge of the law and of the im- 
portant social questions of the world, but 
we are nowhere told that he was especially 
learned in the physical sciences. Yet he 
advances a theory so logical, and of such 
far-reaching and vital importance, that it 
might well engage the attention of the 
scientists and philosophers of the day. He 
is replying to the remarks of a too-inquisi- 
tive boy. 

“**Bub!’ said the Squire severely, ‘ you’re 
anxious to grow up to be a nice big man, 
aren’t you?’ 

et 

“«* Well, there’s nothing that stunts growth 
like using your tongue too much. That’s 
why so many women are shorter and slim- 
mer than men. Now always remember that 
all your life.’ 

““The boy stared up and down the big 
man, and closed his lips apprehensively.”’ 

We who dwell in the city, whether of the 
legal profession or of other walks of life, 
are apt to associate the country with the 
simple life. We sigh as we say, with Saint 
Paul, ‘‘ For what I would, that do I not; but 
what I hate that do I,”’ and we look with 
envy or contempt, according to the strength 
or weakness of our natures upon those who, 
as we believe, are not subjected to the 
temptations and difficulties which beset and 
perplex us. It is well to realize that life 
is no more complex or difficult for us than 
for others; that doubt, perplexity, and temp- 
tation, are not matters of environment, but 
are encountered amid green fields, as well 
as in the shadowy offices of city sky-scrapers. 
And so to this country squire there came 
dark hours, and complicated situations, 





wherein the right bore a bewildering re- 
semblance to the wrong. 

‘“‘ «There are people who talk of the right 
path,’ broke out the lawyer, impatiently, 
‘as though it were like this village road, 
branching from the four corners here; that 
all you need is to look at the guide-board 
and go on.’”’ 

Squire Phin is Mr. Day’s first novel, and 
in it he fulfills the promise of his earlier 
books. There is a satisfaction, deeper and 


more abiding than interest, or even pleasure, 


in reading the successive productions of a 
writer whose work shows constant and 
marked progress toward the attainment of 
high ideals. Mr. Day has given us a book 
full of the charm of swiftly-moving pic- 
tures, the tang of the salt sea breeze, and 
the echo of the murmuring pines, but above 
and beyond all else it appeals to the reader 
by the kindliness which is the dominant 
note of the hero’s character, and which is 
well expressed by the author’s extract from 
his poem, ‘‘ Job Brown, J.P.” 


“If we could write upon that gravestun’s face 
A list of what he’d done to help this place, 
We'd have a roll of honor to his fame. 

But we should publish all our village shame — 

The shame that, thank the Lord, Job gently 
hid. ‘ 

An’ when ’twas boxed, shet down and locked 
the lid. 

There’d be a list of heirs an’ all their fights: 

The sorrows an’ the heart-aches over rights; 

There’d be the frowns, the snarls, the sneers. 
an’ scorn 

Out of the leavin’s of our dead men born. 

There’d be the threats an’ mutt’rin’s of di- 
vorce, 

An’ all the griefs that spring from Trouble’s 
source. 

’Twas better that this calendar was crossed 

With note: ‘ By orderof J. Brown nol prossed.’’” 


Cuicaco, ILu., December, 1905. 
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The publishers of the GREEN Bac at the 
conclusion of the first year, under its present 
management, being desirous of ascertaining if 
the numerous changes which have been made 
in the scope and arrangement of the magazine 
in the last two years were, on the whole, meet- 
ing with the approval of our subscribers, with 
characteristic directness have prepared a cir- 
cular, which the reader has doubtless received, 
asking if these changes have proved satis- 
factory, and inviting advice and criticism. 
They have been extremely gratified at the 
willingness of subscribers to answer the cir- 
cular and at the interest they have shown in 
the development of the magazine. We, there- 
fore, wish to take this opportunity of thanking 
them for their courtesy. Of the ten per cent of 
subscribers who have so far replied, all but a few 
have expressed in general their approval of the 
changes and we are, therefore, encouraged 
to continue our policy. 

The most important suggestion by way of 
further improvement was a request for re- 
views of new books. In the past we found 
it very difficult to get impartial and com- 
petent men to thoroughly read and review 
important books within a reasonable time. 
The result was annoyance of authors and pub- 
lishers, as well as reviewers, and distress of 
the editor, who was between the two fires. 
Partly for these reasons and partly because of 
the increased demands upon our space, the old 
system of book reviews was abandoned at the 
beginning of last year. It was understood, how- 
ever, that later, some attempt should be made 
to cover this important field. The appropriate 
time seems the beginning of the new year, and 
the systematizing of other departments affords 
an opportunity to make a beginning. Here- 





after, the department of Reviews of Current 
Legal Articles will be called Current Legal Liter- 
ature, and will include reviews not only of mag- 
azine articles but of new books which are sent. 
us for review. Books which appear to be 
merely accurate collections of decisions or 
convenient manuals for the lawyer will be 
given very brief notice. This is not because 
the value of such books is not appreciated 
but because a brief statement of the field cov- 
ered and a word of commendation or criticism 
will suffice to call the reader’s attention to the 
book so that when next he has occasion to 
investigate the subject of which it treats, he 
can use it and form his own opinion. Books. 
which seem to present novel features, which 
a reader would be likely to overlook, will re- 
ceive somewhat more extended notice. But 
only in very exceptional cases will text-books. 
be elaborately criticised or summarized. We 
intend, however, to continue our custom of 
publishing occasionally, as leading articles, 
essays upon topics suggested by important 
or interesting new books. 

The GREEN Bac has been fortunate in the 
last year in having an efficient and faithful 
printer, and the excellence of the work of its 
proof-reader has materially lightened the 
editor’s labors. Occasionally, the best sys- 
tems will break down, however, and Decem- 
ber seemed to be fated with troubles. The 
most serious typographical error that we have 
so far committed occurred in Mr. Hubbell’s. 
article. Near the end of the first column, 
after some criticism of the insurance officials, 
he stated, ‘“‘these men had the unlimited con- 
fidence of their fellow-men.’”’ Thinking this 
implied a little too sweeping criticism he 
wrote us at the last moment desiring us 
to add, “and it is only fair to say that 
most of them deserved it.’”’ We added it. 
But it is one of the mysteries of providence 
that the printer changed the ‘‘v” to “t”’ and, 
while leaving the sentence perfectly intelli- 
gible, completely reversed its sense. 
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CURRENT LEGAL LITERATURE 





This department is designed to call attention to the articles in all the leading legal periodicals of the preceding 
month and to new law books sent us for review. 





ADMIRALTY (State Statutes). Under the 
title ‘‘State Statutes and Admiralty ” an article 
in the Yale Law Journal (V. xv, p. 51) by 
James D. Dewell, Jr., calls attention to the 
_ perplexing questions occasioned by State 
statutes which give, and attempt to give, 
actions against vessels. It is within the 
power of a State to provide liens, and so far 
as state-created liens are confined to domestic 
vessels they may be enforced in admiralty for 
supplies or repairs, and the author believes 
that the United States Supreme Court might 
now be persuaded to overrule an earlier de- 
cision and consider the construction of a ves- 
sel an admiralty matter. Liens imposed on 
foreign vessels, or all vessels, are in direct con- 
flict with admiralty jurisdiction and are uncon- 
stitutional. Where a State provides for the 
enforcement of a proper lien in the state courts 
the lien may nevertheless be enforced in admir- 
alty. “It would be unreasonable to say just 
because the State has provided an unlawful 
means for carrying out the liens, that where 
the lien is good, one may not use it and select 
a proper form.” Statutes which attempt to 
impose a tonnage tax are unconstitutional even 
though they be ostensibly to collect fees for 
the services of a harbor master or port warden. 
An interesting instance of the conflict between 
State statutes and admiralty is found in those 
statutes which absolve municipalities from 
liability for injuries done in performing a 
public service for the general welfare of the 
inhabitants. Such statutes are not recog- 
nized by the maritime law of collisions, but 
it is not clear whether an action for injury 
done by a fire-boat while proceeding to a 
fire would proceed in personam against the 
municipality or im rem against the vessel. 
State statutes which limit a lien to three years 
have no effect in the admiralty courts where 
due diligence in the pursuit of a claim is the 
only requisite in determining whether or not 
the right to take advantage of the lien has 
been lost. 





AUTOMOBILES. ‘ The Motor Car’s Status,”’ 
by Xenophon P. Huddy, in the Yale Law 
Journal (V. xv, p. 83) collates the painfully 
few decisions applicable to automobiles. While 
many of these are harsh, the swelling ranks of 
the automobilists may result in a reversal of 
feeling as is intimated by a California decision 
upholding an ordinance forbidding such vehi- 
cles the use of country roads by night where 
the court said, ‘‘ Of course, if the use of auto- 
mobiles becomes more common, there may 
come a time when an ordinance like the one 
here in question would be unreasonable. The 
writer makes the point that the car itself is 
not so much a source of danger as is the oper- 
ator. Mr. Huddy, and the profession gener- 
ally, are succumbing to the loose use of the 
words ‘“ motor car” which, technically, are 
applicable only to electrically propelled cars, 
for the gasoline engine is closely akin to the 
reciprocating engine, and is not a motor. 

BANKRUPTCY (Trustee’s Election). Lee M. 
Friedman has an article in the December 
Harvard Law Review (V. xix, p. 106) upon 
the ‘‘ Debtor’s Interference in the Election of 
a Trustee in Bankruptcy.” In the continental 
systems of bankruptcy the Court appoints its 
own Official administrator. Under the English 
system the creditors have the full control of 
the administration of the bankrupt’s estate. 
In this country the policy has not been uni- 
form. By the bankruptcy law of 1800, Con- 
gress gave the creditors the fullest liberty in 
the choice of trustee. In the Act of 1841, 
however, the continental practice was adopted. 
The Act of 1867 left the creditors to choose 
one or more assignees of the estate of the 
debtor subject to the approval of the District 
Court. The Act of 1898 was closely modeled 
after the Act of 1867, though the provisions 
regarding the selection of trustee are not 
wholly consistent. The Bankruptcy Court is 
invested with power to appoint trustees pur- 
suant to the recommendation of creditors. 
On the other hand, the creditors themselves 
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are given the absolute right to appoint one 
or three trustees. This conflict in the statutes 
has led to a curious result. For not only do the 
General Orders provide that no official trustees 
shall be appointed, but they have engrafted a 
limitation on the free right of selection of the 
trustee on the part of creditors so that the 
appointment is subject to the approval of the 
referee or judge. There is clearly no warrant 
for this usurpation on the part of the court. 

The seven years of practice under the pres- 
ent statute has furnished an unbroken prece- 
dent of the selection of trustee by the creditors. 
One of the most important questions relating 
to the election of trustee has arisen in the 
class of cases where the bankrupt seeks to in- 
fluence or control the selection of the person 
who is to be trustee. It is an easy matter for 
the bankrupt to elect his nominee to the office 
of trustee. Such an action is gross fraud upon 
the creditors, and every court to whose atten- 
tion it is brought should make every effort to 
defeat such a scheme. In the English case of 
ex parte Shaw it is held that it is against the 
first principles and the whole policy of the 
bankrupt laws to permit the bankrupts indi- 
rectly to choose their own assignees, and it 
became a fixed principle of the English Bank- 
ruptcy practice that such interference by the 
bankrupt avoided the election, until finally 
the subject seems to be satisfactorily covered 
by express provision of their bankruptcy 
statute. 

The courts in this country have not agreed 
upon either the theory or method of dealing 
with the problem. Where there is evidence 
sufficient to establish that the bankrupt or 
his representatives have interfered with the 
selection of the trustee, two possible courses 
seem to be open to the minority creditors. 
They may challenge the vote, or may demand 
that the referee disapprove the election. The 
real point is not whether the trustee chosen is 
qualified so as to be approved or disapproved 
by the referee, but whether the votes which 
were wrongfully influenced by the bankrupt 
shall be accepted. If the referee upon inquiry 
learns that the bankrupt is casting votes in 
his creditors’ names, it is obvious that he may 
reject them. When a referee finds that the 
bankrupt directly or indirectly controlled the 
votes, he finds that the creditors did not cast 





the votes. And in such cases it is his duty 
to refuse those votes without passing on the. 
qualifications of the appointee. There is an 
advantage in rejecting the votes rather than 
in disapproving of the trustee, for by rejecting 
the fraudulent or corrupted votes the ballots 
of the independent creditors will control the 
election, whereas if the appointee is merely 
not approved the same votes may control 
another election. 

CONSTITUTIONAL LAW (Contract — Due 
Process — State Decisis). T. F. C. Demarest 
in the November Albany Law Journal (V. lxvii, 
P- 315) attempts to disentangle the labyrinth 
of the New York law relating to damages to 
abutters by the erection of elevated railways 
as finally affirmed in a recent decision of the 
Supreme Court of the United States. He 
concludes his suggestive study of the methods 
by which these courts have enacted judicial 
legislation with the following analysis of this 
new Federal case. It can be explained on 
two different but not inconsistent theories, 
each of which is dependent on holding to a 
phase of the early New York decisions as a 
step toward the conclusion that the United 
States Constitution has been infringed. 

‘“Unless the peculiar tenet that a railroad 
viaduct over and along a street negatived the 
latter’s being kept open as a public street, 
had been adhered to, a contract-obligation 
would not have been found to be impaired. 

“Unless the peculiar tenets of the creating 
of private property in a street, and of the 
taking of that property by such a viaduct, had 
been adhered to, a deprivation of property 
without due process of law would not have 
been found. 

‘* Hence, the essential and ultimate founda- 
tion of the recent interesting and important 
decision of the United States Supreme Court 
appears to be — a vested right, in one acquir- 
ing property, to an immutability of State 
judicial decision, where the value of his ac- 
quired property would be depreciated by an 
overruling of such decision —a view appar- 
ently in accord with judicial expressions con- 
tained in the dissenting opinion.” 

CONSTITUTIONAL LAW (Ohio— Elections). 
‘“* Article XVII Amendment to Constitution,” 
by Hon. Horace S. Buckland, Ohio Law Bul- 
letin (V.1, p. 442). 
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CONSTITUTIONAL LAW (Rate Regula- 


tion). ‘‘ The Question of Rates,’ by Otto 
Gresham, Chicago Law Journal (V. xxii, 
p. 481). 

CONSTITUTIONAL LAW. (Treaties — 


Agreements). James F. Barnett concludes 


in the December Yale Law Journal (V. xv,’ 


p. 63) an article on “‘ International Agree- 
ments Without the Advice and Consent of 
the Senate.” He finds “ that an arrangement 
with a foreign power, whether made by a 
-State with the consent of Congress or by the 
President with or without that consent, is 
not a contract included under the term treaty, 
as used in the Federal constitution.’”’ Con- 
gressional senction is always necessary to the 
validity of agreements made bya State. The 
value of the distinction between obtaining the 
sanction of Congress and obtaining the advice 
and consent of the Senate is that the former 
is obtained by a bare majority in both houses 
whereas the ratification of treaties requires a 
two-thirds vote of the Senate. 

He further finds that an agreement, if made 
by a State, comes within the former category, 
if it relates to local or temporary matters, 
and especially if it relates to property rights 
rather than to political objects. ‘‘ That the 
President, under an act or resolution of Con- 
gress and by virtue of his duty to see that 
the laws are faithfully executed, may make 
agreements to carry such legislation into 
effect.’”’ This applies to reciprocal trade trea- 
ties, reciprocal protection of trade-marks, and 
since 1872, to postal conventions. 

‘“The President may enter into an agree- 
ment, where it involves (1) the exercise of 
the military power,’’ as by peace protocol and 
arrangements involving the disposition of 
military forces in whatever localities the Presi- 
dent may select, as an arrangement for the 
reciprocal crossing of the frontier by the 
troops of the United States and Mexico in 
pursuit of marauding Indians, (2) “or an 
agreement which regulates temporarily a mat- 
ter to be ultimately adjusted by formal 
treaty ” as modi vivendi and other provisional 
agreements, (3) or ‘“‘ relates to private claims 
against foreign governments.”’ These lattercon- 
cern the private individual intimately, and if 
satisfactory to him are of no further interest 
to others. Since 1870, eighteen agreements 





of this nature have been entered into by the 
President without reference to the Senate. 

““The President by virtue of a general arbi- 
tration treaty specifically enumerating certain 
‘causes’ to be referred to arbitration may 
lawfully make the agreements necessary for 
that purpose without submitting the same to 
the Senate for its approval,’”’ which is not the 
case where the general arbitration treaty pro- 
vides merely for the arbitration of ‘‘ differences 
of a legal nature or relating to the interpreta- 
tion of treaties.’ 

CORPORATIONS. Annual Report of the 
Commissioner of Corporations to the Secretary 
of Commerce and Labor. Government Print- 
ing Office, Washington, r1gos. 

CORPORATIONS (Promoters’ Contracts). 
In the December Harvard Law Review (V. xix, 
p. 97) H. S. Richards discusses the liability 
of corporations on contracts made by pro- 
moters. It is well settled that an agreement 
entered into between a third person and a 
promoter prior to the existence of the corpora- 
tion does not bind it though made on account 
of the corporation and with the expectation 
that it will be liable. But the corporation 
may become liable on terms substantially the 
same as those embodied in the agreement 
antedating the corporate existence. He then 
refers to certain classes of cases in which cor- 
porate liability exists, viz: where statutes 
make the corporation liable for certain ex- 
penses attending the organization and pro- 
motion of the company, where the promoter 
contracts with a third person, and the corpora- 
tion becomes a party to it by novation, there 
the corporation obtains rights under a contract 
by assignment. A class of cases also exists 
in which the corporation is liable on a theory 
that a trust fund has been created by the 
corporation for the benefit of third persons 
as a result of an agreement between the pro- 
moter and the corporation. 

Aside from these exceptional cases the 
question is, how can a corporation be held 
liable upon an agreement entered into between 
a promoter and a third person? Itis usually 
said to become liable by ratification or adop- 
tion, but ratification is possible only where 
the contract purports to be made for an 
existing principal. Furthermore, the pro- 
moter is not properly an agent. In England 
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it was formerly held that the question is not 
whether there can be a binding contract at 
law, but whether the court will permit the 
Company to use its powers under the act in 
direct opposition to an arrangement made 
with a third party prior to the act upon the 
faith of which they were permitted to obtain 
power. The decision has been criticised for 
assuming any identity between the promoters 
and the corporation itself. 

The view now taken in England is that the 
corporation is not liable on contracts ante- 
dating its formation, although made on its 
account, but that the corporation may be- 
come liable on a new contract. In deter- 
mining whether or not such contract exists, 
steps taken by either party in the belief that 
the original agreement made through the pro- 
moter still exists, will not be considered. 
‘““The American cases both at law and in 
equity are overwhelmingly in favor of hold- 
ing the corporation liable on the contract 
antedating its existence wherever it has rati- 
fied or adopted the same; ratification or adop- 
tion being shown either by express resolution 
of the managing body, or by accepting the 
benefits or fruits of the contract. The Amer- 
ican courts insist on some act-by the cor- 
poration subsequent to organization showing 
an intent to be bound.” 

Estoppel is the theory of some courts. In 
others the agreement between the promoter 
and third person is regarded as an open offer 
to the corporation, which it may accept when 
organized, and thus create a new contract 
between the third person and the corporation. 
‘‘ Both English and American decisions recog- 
nize the possibility of a new contract between 
the corporation when organized and the third 
person, the broad line of distinction between 
the cases being the manner in which such a 
contract can be made out.” 

‘“The American decisions, while practically 
unanimous in the result reached, are far from 
satisfactory as to the legal principles under- 
lying the liability. The English cases, on 
the other hand, have developed a logical, con- 
sistent theory of liability. The consequences 
of the liberal American view on the question 
of proof are not unjust: the corporation is 
protected against improvident agreements 
made on its account by promoters, since it has 





the power of acceptance or refusal. It is sub- 
mitted that an equally just result is possible , 
without doing violence to recognized prin- 
ciples of agency and contract.” 
CORPORATIONS (Public Policy). The ad- 
dress of Hon. Peter S. Grosscup, before the 
Ohio State Bar Association on ‘‘ The Corpo- 
ration Problem and the Lawyer’s Part in 
its Solution,” is printed in the December 
American Law Review (V. xxxix, p. 835). 
The corporation is the great and all-powerful 
fact of our generation. Another great fact 
in American life, is the individuality of the 
American. One of the predominating influ- 
ences in the development of the individual 
man has been his right to conquer and hold 
individual property. Two generations ago, 
this country was confronted with a great fact, 
the public-landed domain. This country, 
knowing that the individual was its greatest 
force and its greatest security, opened lands 
to men and women who would live there. At 
this time the corporation was creeping in, 
bringing a far larger domain than that repre- 
sented by all the agricultural lands of this 
country. Had we dealt with this new domain 
of property as we dealt with the landed do- 
main, we should not have had this outcry 
against corporations. The people feel that 
the men who own this property are, in a cer- 
tain sense, alien to their way of living. 
Corporations were first organized by special 
legislation, but after a while the special acts 
no longer filled the purpose. Then came our 
policy of general laws, and that policy has 
gone on, loosening the grip of government upon 
the corporation, instead of tightening it, states 
running a race as to which one could grant the 
freest and easiest terms to those wishing to 
incorporate, until it has come to pass that the 
granting of the seal to a corporation, is a mere 
empty administrative act of the Secretary of 
State. A corporation may be organized on 
any line it pleases. This is the worst feature 
of our present corporation law. The Ameri- 
can people object that men shall make great 
sums dishonestly out of the corporation policy 
of the country. The problem is not how to 
regulate the corporation, in the matter of 
prices it shall charge, but how to make the 
corporation honest; how to make it serve its 
purpose as an agency or government as well 
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as an ugency of property; how to put the new 
domain of property it embodies within reach 
of everybody and make it the inheritance of 
the frugality of the people. We must begin 
by having a uniform national corporation law, 
for by the decision of the Beef Trust Case the 


nation was held to have the power to regulate © 


and supervise wherever the general current of 
the business of a corporation was to manu- 
facture in one state and sell in another. If 
the power of the National Government were 
exercised, corporations would be organized to 
compete with existing corporations. They 
would be organized under United States laws. 
The United States would open, in connection 
with such corporations, an exchange under the 
regulations and rules of which their securities 
would be sold. The difficulty is to arouse the 
people, and in that difficulty, in that great 
problem, the lawyer more than any one else, 
can be an apostle of the right, because a lawyer 
more than any one else, can take a long step in 
the direction of righteousness. 

CRIMINAL LAW. “ The Criminal Liabil- 
ity of an Inciter or Abettor of Suicide,” by 
Sumner Kenner, Central Law Journal (V. 1xi, 
p. 406). 

CRIMINAL LAW. ‘Criminal Responsi- 
bility,” by Charles Mercier, Canadian Law 
Times (V. xxv, p. 663). 

CRIMINAL LAW. ‘“ Du Droit de Défense,” 
par S. C. Rion, La Revue Legale (V. xi, p. 467). 

CRIMINAL LAW (Conspiracy). ‘‘ Com- 
bines,” by Frank E. Hodgins, K.C., Canada 
Law Journal (V. xli, p. 849). 

CRIMINAL LAW (Extradition). ‘‘ The 
Effect of Australian Federation upon the 
Fugitive Offenders Act,’”’ by Paris Nesbit, 
Commonwealth Law Review (V. iii, p. 14). 

CRIMINAL LAW (Practice). ‘‘ The Justi- 
ciary Court,’ by Lord Solvesen, Scottish Law 
Review (V. xxi, p. 361). 

CRIMINAL LAW (Practice). A very in- 
teresting and valuable paper by Robert Ral- 
ston entitled, ‘‘ Some Remarks upon Charging 
the Jury in a Trial for Murder,” is printed in 
the November American Law Register (V. liii, 
p. 675). After calling attention to the appar- 
ent simplicity and actual complexity of the 
definition of murder as laid down in the deci- 
sions he asks: 





“In charging the jurv is it better for the 
judge to tell them that if they find so and so 
to be the facts, the prisoner is guilty of such 
a crime, while if they believe the facts to be 
as maintained by the prisoner, he is guilty of 
such another crime or not guilty, as the case 
may be; or, to enter into a long dissertation 
upon homicide, defining murder at common 
law, explaining the meaning of malice, and 
many other things in no way applicable to 
the facts of the case? 

“‘ Tf the evidence in the case should warrant 
a verdict of manslaughter, the crime need not 
be defined, but the judge may tell the jury 
that a killing in the heat of passion, aroused 
upon sufficient provocation, explaining what 
that is, will reduce an intentional killing, which 
would otherwise be murder, to manslaughter.” 

DIPLOMACY. ‘ The Recognition of Pan- 
ama’”’ is discussed by Alfred Spring in the 
American Law Review, for December (V. 
xxxix, p. 853). In 1846, the United States 
made a treaty by which New Granada guar- 
anteed that transit across the isthmus should 
be free at all times. The United States agreed 
to protect New Granada from foreign invasion 
or attack. It did not undertake to allay civil 
strife. 

Early in 1903 the Secretary of State, pro- 
posed a treaty with Colombia, which was re- 
jected by the Colombian Congress. Our Presi- 
dent, apprehending a revolution in Panama, 
and that if it occurred traffic would be ob- 
structed, ordered the gunboat Nashville at 
Colon to maintain free transit on the isthmus. 
No steps were taken by him, however, except 
to order the railroad not to transport the 
troops of either party and to land forty men 
when the lives of the Americans at Colon were 
threatened by Colombian troops. 

The government was changed on the even- 
ing of the 3d of November from a province 
of Colombia into an independent nation with- 
out any bloodshed, and no extraneous aid was 
required to accomplish this. The govern- 
ment was organized at Panama on the 4th 
as a distinct entity, a de facto government in 
full control, although the Constitution was not 
adopted until February following. On the 
6th, our government authorized its represen- 
tative on the ground to treat with the new 
government, and the Republic of Panama 











YIM 


EDITORIAL DEPARTMENT 37 





before the end of the month was formally rec- 
ognized by seventeen governments. 

What constitutes an independent sovereign 
state is the actual, governing, dominating 
authority in the defined territory. The length 
of time which sovereignty has obtained, the 
extent of territory, a constitution or the form 
of government, are not necessary factors. It 
is the prerogative of the President, to put the 
seal of approval to the sovereignty of a new- 
born nation, and is a matter of discretion, and 
in the present instance, the facts within the 
compass of every person cried out for the 
recognition of Panama. 

DIPLOMACY. ‘“ The European Concert and 
the Monroe Doctrine,” by James B. Angell, 
Law Student’s Helper (V. xiii, p. 371): 

EDUCATION. An interesting address en- 
titled ‘‘ Preparation for the Bar,’’ on the work 
accomplished by the American Law School 
and on the need for better education of judges 
and lawyers to prevent the present frequent 
errors of practice and consequent miscar- 
riages of justice and to raise the moral 
standards of the bar delivered by Lawrence 
Maxwell, before the last annual meeting of the 
American Bar Association is printed in the 
December American Law Review (V. xxxix, 
p. 822). 

ESTOPPEL (Banking). ‘‘A New Phase 
of Equitable Estoppel”’ is discussed by Silas 
Alward in the December Harvard Law Re- 
view (V. xix, p. 113). The first distinctive 
enunciation of the modern doctrine of equit- 
able estoppel was given by Lord Chief Justice 
Denham in these words: ‘‘ Where one by his 
words or conduct wilfully causes another to 
believe the existence of a certain state of 
things and induces him to act on that belief, 
so as to alter his own previous position, the 
former is concluded from averring against the 
latter a different state of things as existing at 
the same time.” 

While the doctrine is a salutary one and 
founded in the main on equitable principles, 
it becomes odious when not justly or reason- 
ably applied. Estoppel being a rule of evi- 
dence, a cause of action can not be founded 
upon it. Quite recently an important judg- 
ment was delivered in the Supreme Court of 
Canada, Ewing v. Dominion Bank, 35 Can. 
Supreme Court, 133, involving a principle of 





equitable estoppel. The judgment can not be 
said to be satisfactory for two reasons; first, ° 
the court was a divided one, second, the 
amount of judgment assessed for the bank was 
so manifestly inequitable as to suggest the 
odium which Lord Coke designated as attach- 
ing to estoppels generally. The plaintiff was 
a bank at Toronto and the defendants a firm 
of merchants in Montreal. A certain Wallace 
forged the name of the defendant Ewing to a 
promissory note for $2,000 at four months, 
payable to himself, at the plaintiff’s bank. The 
note was discounted by said bank and the 
proceeds withdrawn in the course of three 
days. On the day on which the note was 
discounted notice was sent by the bank to 
the defendant that their note would fall due 
on a certain date, requesting that defendants 
provide for the same at maturity. The de- 
fendants communicated with the forger, who 
stated the circumstances, requesting that they 
do nothing about it and promising payment. 
But just before the note became due, find- 
ing he was unable to meet his promise the 
defendants notified the bank that the note 
was a forgery, and refused to pay. It will be 
observed that the notice was not sent by the 
bank to the defendants to elicit a response as 
to the genuineness of the signature, and that 
the fact that they did not receive an answer 
to the notice in no way influenced the bank 
as to the disposition of the balance of the funds 
in their hands. 

Judgment was rendered for the plaintiff for 
the full amount of the note with interest, not 
on the ground of ratification of the forged 
note by the defendants but by reason of the 
defendant’s conduct in denying the making 
of the note, and the court held it to be the 
legal duty of a person whose name has been 
forged to notify the holder of the forged in- 
strument of the fact promptly after becom- 
ing aware of it, and that if such a person be- 
comes liable upon it by reason of neglect of 
such duty the holder’s position is altered for 
the worse. 

In a dissenting opinion, it was stated that 
the bank should have given some reason to 
the defendant to suppose that it would be 
prejudiced by his silence. The case seems a 
particularly hard one for the defendants. 
They were brought not by their own seeking 
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or concurrence into unpleasant relationship 
with the bank as one of its customers. When 
the note referred to reached them the damage 
complained of had in part been done. When 
three days later they learned that their sig- 
nature to the note in question had been forged 
the whole damage had been done, and yet, in 
consequence of subsequent silence, they were 
compelled to pay the note in full and thus 
make full reparation for the entire damage. 

As the damages assessed were neither ex- 
.emplary or punitive, the judgment can be 
defended only on the ground of the applica- 
tion of a rigorous rule of evidence, which ex- 
cludes a finding of the actual loss sustained by 
the plaintiff and places the person relying 
upon the estoppel in a better position than 
that which his own initiative materially as- 
sisted in generating. In fact, the estoppel goes 
to the extent of preventing an adjustment of 
the damage actually incurred or of ascertain- 
ing in how much worse condition the plain- 
tiff has been placed by reason of the conduct 
of the one sought to be estopped. 

EVIDENCE. ‘ Photographs in Evidence,” 
by J. C. M., Law Notes (V. ix, p. 165). 

EVIDENCE (See Practice ). 

FEDERAL COURTS. ‘ The Jurisdiction of 
Federal Courts in Actions in which Corpora- 
tions are Parties,’ by Hon. Jacob Trieber, 
American Lawyer (V. xiii, p. 477). 

HISTORY. ‘“ The Land of Newfoundland,” 
by Alex. J. W. McNeely, K.C., Canadian Law 
Review (V. iv, p. 539). A collection of an- 
cient rights and customs of its settlers. 

INSURANCE. “Life Insurance: The 
Abuses and the Remedies,” by Louis D. 
Brandeis, Policy-holder’s Protective Commit- 
tee, Boston, 1905. 

INTERNATIONAL LAW. Theodore Jf. 
Grayson, in the November American Law Reg- 
ister (V. liii, p. 672) discusses ‘‘ War in the 
Orient in the Light of International Law.” 
Among other suggestions he insists that ‘‘ fair 
play and the business interests of neutral na- 
tions demand that a definite time shall be fixed 
by the belligerents themselves as the starting- 
point of their controversy, and the only accu- 
rate and satisfactory way of fixing such time 
is by some kind of a declaration of war made 
prior to any military or naval operations what- 
soever.”’ 





He thinks that the restrictions by Japan 
on the newspaper correspondents were justi- 
fied in the present status of the law, though 
Japan probably exaggerated the necessity 
therefor. He believes that the correspon- 


. dents should be neutralized as the surgeons and 


chaplains have been, for he thinks “ that the 
world has a right to know the principal events 
of a great war just as they take place.”’” In 
future wars wireless stations should be treated 
like the ordinary telegraph and cable lines 
by belligerents. 

INTERNATIONAL LAW (Arbitration ). 
In the December Michigan Law Review (V. iv, 
p. 92) W. P. Rogers writes of ‘‘ War, Arbitra- 
tion and Peace.” He forcibly presents the 
unanswerable analogy between private com- 
bat and international war. He shows by 
statistics the tremendous burden of modern 
wars, and what might be done with the money 
now spent in preparation for war. He re- 
counts the history of international arbitra- 
tion, and shows the present status of the 
authority of the Hague Court in this respect. 

INTERNATIONAL LAW (History). A 


.commentary on the relative importance and 


achievements of the great writers on inter- 
national law by Edwin Maxey entitled “‘ The 
Development of International Law’”’ appears 


in the December American Law Review 
(V. xxxix, p. 815). 
JURISPRUDENCE (Custom). ‘‘ Custom- 


ary Law in Modern England ”’ is the title of 
an interesting article by W. Jethro Brown in 
the December Columbia Law Review (V. 5, 
p. 56). He contends that custom will neces- 
sarily be a source of legal rules since the offis 
cial agency for meeting the needs of new 
regulations will necessarily be imperfect. 
After calling attention to various views as to 
the relation of custom to law and as to the 
tests by which you may know a custom that 
is law he says: 

“The general conclusion at which I have 
arrived may be expressed in a _ sentence. 
When judges, in applying a custom which is 
not yet judicially authenticated, declare the 
custom to have been law previously to the 
decision, they are merely displaying a special 
form of the fiction of judicial incompetence. 
In the relatively developed character of 
modern institutions, more especially in regard 
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to the development of special organs for the 
amelioration and development of legal rules, 
it appears to me that the time has arrived for 
a clearer limitation of the contents of law, and 
for the development of a theory of those per- 
suasive sources of law (including custom) in 
cases where there is an imperative call either 
for a new rule or for the variation of an exist- 
ing rule. 

‘“The general conclusion, therefore, is that 
Custom is law when it can be held that the 
judges are bound to enforce it. Though there 
may be some difference of opinion possible as 
to the moment when this can be said to be the 
case, I do not think there can be any differ- 
ence of opinion on the point that judges are 
bound, not by any inherent intrinsic authority 
of custom, but by virtue of their own practice. 
To the question why custom is law, no better 
answer can be given than that the judges treat 
it as such. The custom of the people is law, 
in so far as it is law, by virtue of the custom 
of the courts. 

““The people are not, what the judges are, 
an official organ. It seems to me not only 
possible, but highly important, to distinguish 
between what the judges do or may do, and 
what unorganized and unofficial groups within 
the community do or may do. It appears 
to me a right and important step in the direc- 
tion of a sound theory to hold that popular 
custom enters the law, if not through prece- 
dent, at least through judicial practice; that 
precedent also becomes law by virtue of judi- 
cial practice, and that in consequence the 
authority of both popular custom and isolated 
precedent find a common basis in the authority 
of judicial practice. Whether that basis be 
ultimate or not is another question. In the 
view I hold of the matter, we have reached a 
stage in our legal history when a theory of cus- 
tomary law inevitably leads us on to a theory 
of judicial practice in general. Such a theory, 
however, cannot be dealt with in the present 
article, since it would imply, zuter alia, an 
account of the prerogatives and limitations 
of the judicial office, and of the relation of the 
judges to the Sovereign, the State, and the 
People.” 

JURISPRUDENCE. “ Liberty of Contract,” 
by O. H. Myrick, Central Law Journal (V. 1xi, 
Pp. 483). 





LEGISLATION. ‘‘ A Reviewof Legislation of 
the Year 1904-1905’ the annual address of ° 
the President of the American Bar Association, 
Henry St. George Tucker at its meeting at 
Narragansett Pier, last summer, which was 
summarized in our September issue appears 
in the American Law Review for November- 
December (V. xxxix, p. 801) and American 
Lawyer (V. xili, p. 469 ). 

LEGISLATION. ‘ Year-book of Legisla- 
tion.’”’ Edited by Robert H. Whittlen, Soci- 
ology Librarian of the New York State Library. 
Contains (1) Digest of Governors’ Messages, 
(2) Index of Legislation, (3) Review of Legis- 
lation by forty specialists from all parts of the 
country. New York State Education Depart- 
ment, Albany, 1905. 

MEDICAL JURISPRUDENCE. “ Statutes 
Regulating Medical Practice,’’ by Lewis Hoch- 
heimer, Central Law Journal (V. 1xi, p. 424). 

PRACTICE (Expert Testimony). In the 
November Albany Law Journal (V. xvii, p. 
330) Albert S. Osborne writes of ‘‘ Expert 
Testimony from the Standpoint of a Witness.”’ 
He emphasizes the importance of a proper 
marshaling of the facts by intelligent counsel, 
the interference of the court in the preliminary 
examination for the purpose of qualification, 
and the selection of State experts for a limited 
time, as is the custom in England. He also 
calls attention to the important distinction 
between mere opinion evidence and rational 
expert testimony that may be understood and 
weighed by court and jury, and he criticises 
a disposition to construe the rules of evidence 
so as to prevent examination of the reasons 
of expert testimony. 

PRACTICE (See Evidence). 

PROPERTY (Conveyancing). The rela- 
tion of ‘‘ The Statute of Uses and the Modern 
Deed,”’ are considered in the December Mich- 
igan Law Review (V. iv, p. 109) by John R. 
Rood who asks in opening, ‘“‘ to what extent 
does the modern conveyance of estates in 
land in the United States by deed derive its 
validity from the English Statute of Uses.”’ 

He concludes as follows: 

‘* Questions concerning the necessity of a 
seal and words of limitation as required at 
common law to pass a fee by deed, are still 
met occasionally in modern cases, and seals 
and the word heirs seem to be still essential in 
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a few states, though generally rendered un- 
necessary by local statutes. The rule that 
title to land in adverse possession can not be 
conveyed by deed, which arose by virtue of 
the common law against maintenance and 
assignment of causes of action, and by virtue 
of the statute of 32 Hen. 8, c. 9, known as the 
pretended title-act, is still the law in several 
states, though abolished in many. The com- 
mon law as to capacity of parties in large part 
remains. Other common-law essentials to a 
valid ‘transfer of lands by deed may still pos- 
sibly exist. But in the main, our conveyances 
by deed are purely matters of local statute and 
usage.” 

The following conclusions may be drawn 
from the foregoing discussion: 

‘rz. That the statute of uses, the doctrines 
concerning uses, and conveyances operating 
by virtue of the statute of uses, have little 
or nothing to do with the validity of the 
ordinary conveyance in the great majority of 
the states. It must be remembered that we 
are not discussing the importance of the old 
_law to enable one to understand, or as still 
governing, trusts, whether created by deed 
or otherwise. 

““2. That generally a conveyance satisfying 
the local statutes is sufficient, and one not 
satisfying such statutes is insufficient, regard- 
less of the old common law. 

“3. That in about a fifth of the states one 
or more of these old conveyances at common 
law and under the statute of uses, are still 
retained in modified form and effect by the 
local statutes. 

“4. They may still have effect in a few 
states regardless of or notwithstanding the 
State statutes.” 

PROPERTY (Torrens Law). ‘“ Reform of 
Our Land Laws” an address before the Vir- 
ginia Bar Association by Eugene C. Massie 
in the November-December number of the 
American Law Review (V. xxxix, p. 871) 
also previously printed in the Virginia Law 
Register for September, advocates the pas- 
sage of a bill by the Virginia legislature estab- 
lishing a Court of Land Registration under the 
Torrens System, so that real property may be 
made easily transferable and thus dealt in as 
readily as other property, and so that the 
method of sale of land to pay taxes may be 





improved. The decisions of the Supreme 
Court of the United States which are fully 
considered by the author, uphold the consti- 
tutionality of such a system. 


PUBLIC POLICY (Railroad Rates). The 


| attack by opponents of Congressional rate 


regulation upon the constitutional power of 
Congress is deprecated by David Walter Brown 
in an article in the December Columbia Law 
Review (V. v, p. 600) entitled ‘‘ A Dangerous 
Position for the Railroads.” He presents the 
unanswerable syllogism that regulation of 
rates is inherent in the sovereignty of the 
body politic, that if it has not been granted 
to Congress it remains in the states, and that 
the alternative to Congressional regulation is 
a multiplicity of State regulations which the 
railroads would like even less. 

PUBLIC POLICY. ‘State Insurance of 
Lives,”’ by Talcott H. Russell, The Law (V. 
i, Pp. 395). 

PUBLIC POLICY (See Corporations, Con- 
stitutional Law, and Diplomacy ). 


TORTS. ‘“‘ The Legal Right of Automobile 
Drivers upon the Public Streets and High- 
ways,” by Sumner Kenner, Central Law Jour- 
nal (V. 1xi, p. 464). 

TORTS (Negligence). ‘‘ The Doctrines of 
Assumed Risk and Contributory Negligence 
as Defenses to Actions for Damage Resulting 
from a Failure to Comply with Express Statu- 
tory Provisions,’ by M. C. Freerks, Central 
Law Journal (V. 1xi, p. 446). 

WILLS (Equitable Conversion). Previous to- 
3 and 4. Wm. 4, c 104 land of a deceased per- 
son was not liable for his debts, and it seems 
surprising that courts should have held that 
the conversion of money into land by will 
enabled a testator to deprive his contract 
creditors of their right to be paid. These 
cases, however, seem not to be upheld by the 
authorities. 

Taking up the question of contracts, the 
author states that it is desirable to enlarge 
upon his statement in a previous article, that 
a bilateral contract for purchase and sale of 
land is the only species of contract in which an 
agreement to buy or sell land is alone suffi- 
cient to create an equitable conversion, and 
furnishes the only instance of an equitable 
conversion which is always co-extensive with: 
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the actual conversion which is agreed or di- 
rected to be made. 

The only other species of contract in which 
it is certain that an agreement to buy or sell 
land forms an element in an equitable con- 
version, is a unilateral covenant to lay out 
money in the purchase of land and to settle 
the land, or sell the land and settle the pro- 
ceeds of the sale. The different effect of a 
bilateral contract to buy and sell, and a uni- 
lateral contract to buy or sell is due to the dif- 
ferent effect produced by performance. The 
mutual performance of the bilateral contract 
causes a conversion not only of .sellers land 
into money, but of buyers money into land, and 
also causes a transfer of the land and money. 
On the other hand, the performance of the uni- 
lateral covenant cannot cause more than one 
conversion. 

In order that a unilateral covenant to buy 
or sell land may cause an equitable conver- 
sion, it must be a covenant to buy land of the 
covenantee, or sell land to him, or there must 
be added a covenant to make a gift of part 
or all of the land or proceeds of the sale of 
the land. 

A contract for the purchase and sale of 
land is the only instance of equitable con- 
version which is always co-extensive with the 
actual conversion, because in every other case 
the actual conversion of land into money or 
vice versa must be made before any gift of 
the money or land can take effect. 

Another species of agreement which has 
been held to cause an equitable conversion 
of land into money, is the agreement some- 
times made between co-owners to join in the 
sale of the land. Such an agreement does 
not however cause an equitable conversion, 
for the only way in which one can convert 
his own land into money in equity in his own 
favor is by procuring some one else to contract 
with him to purchase the land. 

There is an important distinction, which 
has exclusive relation to the creation of an 
equitable conversion, between a_ direction to 
sell land accompanied by a gift of the pro- 
ceeds of the sale and the creation of a lien or 
charge on the same land either with or with- 
out a direction to sell the land to pay off the 





charge. A gift out of the proceeds of land re- 
quires a sale as only in that way can the amount ~ 
be ascertained, but where land is charged with 
payment of money the charge bears no rela- 
tion to the value of the land. A lien or charge 
never causes an equitable conversion of land 
into money, because (1) it never consti- 
tutes a step towards the alienation of the 
land: (2) a direction to sell land is only 
evidence of an intention to make a charge: 
(3) the land has nothing to do with bringing 
the debt into existence, nor with the debt 
during its existence. Where such charge is 
made by deed or will the surplus will be held to 
be land. 

Courts have failed to distinguish charges 
on the land from gifts of the proceeds of sale 
of land and have given them the same effect 
in converting land into money in equity. 
The former are usually in the form of assign- 
ments for benefit of creditors, and the courts 
have generally answered that the direction to 
sell property to pay debts was sufficient to 
convert any land included into money in 
equity. 

There is another class of cases in which 
money is directed to be laid out in the purchase 
of land and yet the ownership of the land 
when purchased will be just where the owner- 
ship of the money was when the purchase was 
made, namely, where land is settled, the legal 
ownership being in trustees and the latter 
are authorized to sell the land, but directed 
to invest proceeds of the sale in other land 
and after land is sold but before other land is 
purchased, the question arises whether the 
money is converted in equity into land from 
the moment of sale. This question has al- 
ways been answered in the affirmative but the 
reverse seems to be true. Neither the direc- 
tion to reinvest the money in land nor the 
actual reinvestment of it in land causes any 
change in ownership of the settled estate. 
Each person who will under the settlement 
have an interest in the land when purchased, 
has in the meantime the same interest in 
the money, and the land will, when purchased, 
simply take the place of the money, just as 
when the original land was sold the money 
took the place of the land. 
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NOTES OF THE 


MOST IMPORTANT RECENT CASES 


COMPILED BY THE EDITORS OF THE NATIONAL 


REPORTER 
SPECIALISTS 


SYSTEM AND ANNOTATED BY 
IN THE SEVERAL 


SUBJECTS 





(Copies of the pamphlet Reporters containing full reports of any of these decisions may be secured from the West Publishing 


Company, St. Paul, Minnesota, at 25 cents each. 


In ordering, the title of the desired case should be given as 
well as the citation of volume and page of the Reporter in which it is printed.) 











AGENCY. (Special Police.) N. Y. S. C., App. 
Div. — Samuel v. Wanamaker, 95 N. Y. S. 270, 
is the most recent addition to the very limited 
number of cases involving the liability of a person 
employing a special police officer for the acts of 
such officer. The New York City Charter pro- 
vides that the police board may, on application, 
appoint a special patrolman to do special duty at 
any place in the city on the persons applying 
therefor paying for his services. Such special 
patrolmen are to be subject to the orders of the 
Chief of Police, and to possess all the powers and 
discharge all the duties of the police force appli- 
cable to regular patrolmen. A patrolman so em- 
ployed in defendant’s department store arrested 
plaintiff without sufficient cause, but there was 
no showing that defendants ever expressly 
authorized him to make the arrest or that in 
doing so he was acting otherwise than in the ex- 
ercise of the powers conferred on him by his ap- 
pointment. Under these circumstances it is held 
that defendants are not liable for his wrongful 
act, and the court regards the officer as standing 
upon the same footing in every respect as any 
other police patrolman and not subject to the 
control of the person paying his salary. In sup- 
port of the holding the following cases are cited: 
Dickson v. Waldron, 34 N. E. 506, Healey v. 
Lothrop, 50 N. E. 540, Hershey v. O’Neill, 36 
Fed. 171, and Brill v. Eddy, 22 S. W. 488. 


CONSTITUTIONAL LAW. (Crime-Commu- 
tation of Sentence.) Tenn. — The provision of 
Shannon’s Code (Tennessee), Section 7423, allow- 
ing the board of commissioners of a county 
work-house, on the recommendation of the super- 
intendent, to deduct for good conduct a portion of 
the time for which any person has been sentenced, 
is held to be invalid in Fite v. State, 88 South- 
western Reporter, 941. The particular fault 
found with the statute is that it fails to prescribe 
any schedule of credits to be allowed for good 
conduct, but leaves the whole matter to the arbi- 
trary discretion of the board of work-house com- 
missioners, and is, thereby, an unconstitutional 





delegation of legislative authority. A statute 
authorizing the commutation of a penal sentence 
for good conduct of a prisoner, such statute being 
in existence at the date of the prisoner’s convic- 
tion, would, says the court, become a part of his 
sentence, so as not to be an invasion of the par- 
doning prerogative vested in the governor by the 
constitution. A number of cases are cited in 
support of this latter proposition, which seems 
to be well within the current of authority: State v. 
Peters, 43 Ohio St. 629, 4 N. E. 81; Opinion of 
Justices, 13 Gray, 618; State v. Austin, 21 S. W. 
31; Woodward v. Murdock, 24 N. E. 1047; In re 
Fuller, 52 N. W. 577; Ex parte Nokes, 21 Pac. 
548; State v. Patterson, 22 Atl. 802. Somewhat 
contrary holdings are to be found in People v. 
Cummings, 50 N. W. 310; Commonwealth v. Hal- 
loway, 44 Pa. 210, and State v. State Board of 
Corrections, 52 Pac. 1ogo. 

CONSTITUTIONAL LAW. (Due Process of 
Law Costs.) Cal.-—A rather obvious attempt at 
deprivation of property without due process of 
law is forestalled by the holding in Meacham v. 
Bear Valley Irrigation Co., 79 Pacific Reporter, 
281. A rule of court fixed the compensation of 
the official reporter at a certain amount per day, 
and declared that the per diem compensation so 
fixed should, upon the opening of court, and 
before the taking of notes by the reporter, be de- 
posited, one-half thereof by each of the respec- 
tive parties. Defendant in ejectment failed to 
comply with an order requiring one-half of the 
reporter’s fees to be deposited, and judgment was 
entered for plaintiff without trial. This proceed- 
ing is very properly held to be within the 
constitutional prohibition against deprivation of 
property without due process of law. Failure or 
refusal of a defendant to pay the costs of an 
action, or any portion thereof, in advance of the 
trial, does not, says the court, authorize the trial 
court to deprive him of his defense to the action. 
In support of the holding, the cases of Foley, v. 
Foley, 52 Pac. 122, and Younger v. Superior 
Court, 69 Pac. 485, are cited. 
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CONSTITUTIONAL LAW. (Equal Protec- 
tion of Laws — Discrimination in Selection of a 
Jury — Removal to Federal Court.) U.S. C. C. 
for E. D. of Ky. — A case which in its various 
phases in the state courts has attracted national 
attention makes its appearance in the federal 
courts in Commonwealth of Kentucky v. Powers, 
139 Federal Reporter, 452. The facts of this case 
are so thoroughly known that no reference to them 
is regarded as necessary, and it is impossible 
within the limits of a note to give more than the 
barest outline of the decision of the Federal Court 
or the grounds thereof. The case arose on motion 
for a writ of habeas corpus cum causa. 

The decision is really based upon a holding that 
a person charged with crime in a state court has 
the right to be tried by a jury selected from per- 
sons possessing the statutory qualifications of 
jurors without discrimination against those who 
belong to the same political party as himself, be- 
cause they belong to such party, and that such 
right is one secured to him by the clause of the 
14th Amendment of the Federal Constitution 
prohibiting a state from denying to any person 
within its jurisdiction the equal protection of the 
laws. It is also declared that U. S. Rev. St. 
Section 641 (U. S. Comp. St. 1901, p. 520), which 
provides for the removal of any civil suit or crimi- 
nal prosecution against any person who is denied, 
or cannot enforce in the judicial tribunals of the 
state any rights secured to him by any law, pro- 
viding for equal civil rights, while not as broad as 
the provision of the 14th Amendment because 
confined to the action of judicial tribunals is, 
nevertheless, not restricted to cases where civil 
rights are denied by legislative action of the state, 
but applies as well where, by rulings in other cases, 
or in the same case prior to final hearing, a rule 
of judicial decision has been established which 
will presumably so affect the judicial tribunals 
of the state as to cause a denial of civil rights to 
a defendant, or prevent their enforcement. 

It is also held that this right of removal is not 
affected by the fact that such rights might be 
enforced ultimately by proceedings in error in 
the Supreme Court of the United States. The 
petitioner in the present case showed that he had 
been tried three times in Kentucky; that he had 
been convicted each time, and that each judg- 
ment of conviction had been reversed by the State 
Court of Appeals. It was also shown that the 
crime charged grew out of a political contest, 
that on the second and third trials petitioner 
had been discriminated against in the selection 
of the jurors by the officers having charge of the 
drawing of the panel, with the result that all the 
jurors were members of the opposite political 
party, and that objections to the panel and jury 





on that ground had been overruled by the court 
on the ground that as the jurors chosen pos- 
sessed the statutory qualifications defendant had 
no right to object. Such discrimination is held 
by the Federal Court to deny the equal protec- 
tion of the laws and to entitle the petitioner to 
the right of removal under the statute cited. 


CONSTITUTIONAL LAW. (Eminent Domain 
— Public Purpose.) Me.— A state of facts furnish- 
ing an unusually clear illustration of the principle 
that a corporation, though chartered to perform a 
public service, cannot exercise the power of emin- 
ent domain for a purpose which is purely private 
is to be found in Brown v. Gerald, 61 Atlantic 
Reporter, 785. Under its charter a corporation 
was empowered to manufacture, generate, sell, 
distribute, and supply electricity for lighting, heat- 
ing, traction, manufacturing, or mechanical pur- 
poses. It was authorized to build a dam or dams 
on a certain river and to take as for public use any . 
water-rights or land, and to transmit electric 
power within certain towns in such manner as 
might be expedient, and to erect poles and wires 
for that purpose. The towns and the corporation 
were authorized to make contracts for public 
lighting. The corporation constructed a dam, 
erected a station, and prepared to install an elec- 
tric plant. It contracted to deliver to a manu- 
facturing corporation the entire electrical current 
or the energy developed by its plant for a period 
of ten years. The company, under its charter, 
proceeded to condemn land for the purpose of 
erecting its line of poles and wires to convey the 
current to the point where it was to be delivered. 
In commenting upon this situation, the court says 
that when the legislature grants the right of 
eminent domain for several purposes, for some of 
which the grant would be constitutional, and for 
others not, with discretion in the grantee to exer- 
cise the right when and where it chooses, within 
a large territory, that discretion must be used in 
good faith, and the taking must actually be for a 
constitutional purpose in order to be valid. Under 
the circumstances of the present case, it is held that 
land which was condemned for the line transmit- 
ting the power was taken for a private purpose. 
A subsidiary point raised in behalf of the corpora- 
tion is disposed of by the holding that a corpora- 
tion empowered by its charter to generate and 
transmit power for lease or sale, and having granted 
to it the right of eminent domain, does not, by 
accepting the provisions of its charter, become a 
quast public corporation, and does not thereby 
become invested with the right to exercise the 
power of eminent domain for the purpose of 
supplying electric power for manufacturing pur- 
poses. 
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CONSTITUTIONAL LAW. (Unreasonable 
Searches — Witnesses — Privilege — Anti-Trust 
Act.) U.S.C. C. for S. D. of N. Y. — Two points 
of interest and importance in connection with the 
recent efforts to enforce the national anti-trust 
legislation are contained in the decision Jn re 
Hale, 139 Federal Reporter, 496. 


grand jury to determine the existence of supposed 
violations of the anti-trust act is a ‘‘proceeding”’ 
within Act of Congress, February 19, 1903, pro- 
viding that no person shall be prosecuted or 
subjected to any penalty for, or on account of any 
transaction, matter, or thing concerning which he 
may testify or produce evidence in any proceed- 
ing under several statutes mentioned, including 
the anti-trust act. 

A point of possibly more importance is involved 
in the statement that a supcena duces tecum 
commanding the secretary and treasurer of a 
corporation supposed to have violated the anti- 
trust act to testify and give evidence before the 
grand jury, and to bring with him and produce 
numerous agreements, letters, telegrams, reports 
and other writings described generically and in 
effect, including all the correspondence and docu- 
ments of the corporation, originating since the 
date of its organization, to which nineteen other 
named corporations or persons were parties; for 
the purpose of enabling the district attorney to 
establish a violation of such act on the part of the 
witness’ principal, constituted an unreasonable 
search and seizure of papers, prohibited by 
Federal Constitution, Amendment 4. 





CONTRACTS. (Consideration — Parties.) N. 
Y. S. C. — The validity and enforceability of con- 
tracts of a public service corporation is the sub- 
ject of consideration in Wright v. Glen Telephone 
Company, 95 N. Y. Supp. ror. Plaintiff in com- 
mon with many others, had signed a petition for 
the granting of a franchise to a telephone com- 
pany on the condition that the company should 
furnish service at a certain rate. Pursuant to 
this petition, a franchise was granted and accepted 
by the company in writing, by which franchise 
and acceptance the company was required to 
furnish service at the rate prescribed. Plain- 
tiff was held to be a party to the contract and its 
consideration so as to be entitled to sue and to 
enforce performance of its provisions as to rates of 
charge for service. The validity of the contract 
was attacked on the ground that the New York 
Transportation Law gave to telephone companies 
the right to use streets so that it received nothing 
in addition by the franchise, wherefore its contract 
as to rates was without consideration. The 

owever, is of the opinion that as the 


The first hold-, 
ing is to the effect that an inquisition before a. 





statutes gave such companies no rights in public 
parks or other public places outside of the streets, 
and did not deprive the city of the right to deter- 
mine whether lines shall be run upon poles or in 
subways, the city’s permission to erect poles and 
string wires in the streets and other public places 
in return for which the company obligated itself 
to furnish service at certain rates, was supported 
by a sufficient consideration. 


This case is interesting because in its opinion 
the court casts doubt upon the New York view 
that a gift or sole beneficiary, one to whom the 
promisee owed no duty to procure him the bene- 
fit in question, cannot recover. This sort of case 
is to be discriminated from that of a payment 
beneficiary, one to whom the promisee does owe 
such a duty. New York, of course, allows him 
to recover. Lawrence v. Fox, 20 N. Y. 268. But 
the gift beneficiary has been denied recovery. 
Townsend v. Rockham, 143 N. Y. 516. While 
in the case of a payment beneficiary there is no 
reason for making an exception to the rule that 
only parties to a contract can sue on it (Willis- 
ton, 15 Harv. Law Rev. 775 et seq.) in the case 
of a gift beneficiary to make an exception seems 
proper. This is so, because there is no other 
method by which the contract can be adequately 
enforced. If the promisor refuses to perform 
neither a suit by the promisee in which he could 
recover nominal damages, nor a rescission for the 
breach in which he could recover back merely 
the consideration he gave for the promise, nor 
a suit for specific performance, since the promise 
of the promisor might be one which equity would 
not specifically enforce, as an agreement to labor 
for the beneficiary, is an adequate remedy. The 
best solution is to treat the transaction as a gift 
to the beneficiary. Delivery is required for a 
gift. But the making of the contract may be 
considered as equivalent in formality, and, there- 
fore, equally likely to make certain that the inten- 
tion to give was real, the purpose in requiring 
delivery. The gift beneficiary should, therefore, 
be allowed to sue on the contract. 

The New York courts have not kept strictly to 
their rule. Relatives who were gift beneficiaries 
have been allowed to sue on the argument that 
the promisee owed them some vague non-legal 
duty to aid them. Buchanan v. Tilden, 158 N. Y. 
tog. And where the State made a contract by 
which the publisher of the New York reports 
should sell them to other publishing houses at a 
fixed price, it was held that such other publishers 
could recover on it. Little v. Banks, 85 N. Y. 
281. That seems the same in principle as the 
present case. Gift beneficiaries may recover on 
the contract in most American jurisdictions, 15 


Harv. Law. Rev. 780, 804. 
Clarke B. Whittier. 
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CONTRACTS. (Consideration.) N. Y. Surro- 
gate Ct.—A rather curious writing is enforced, 
apparently as a contract, in the case of In re 
Todd’s Estate, 95 N. Y. Supp. 211. The evidence 
showed that decedent, who was a wandering 
peddler, had stayed at the house of claimant and 
her husband for several days at a time, five or six 
times a year during a number of years, and that 
no charge had ever been made for his entertain- 
ment and care. Before his death he executed an 
instrument which he entitled a “unique charity,” 
which was as follows: ‘‘I promise Maggie Mattice 
$5,000 when I die, for all my trouble and all her 
kindness to me. I also killed her canary bird 
to-day for which she must have her pay, for this 
account must be paid after my death from my 
estate.”” It was contended by the administrator 
that the paper was not a promissory note and did 
not acknowledge an indebtedness; that it was 
without consideration, and was merely a promise 
to give and not to pay, and not being executed 
in accordance with the statutes, was not valid as 
a will. It is, however, held, that while the $5,000 
was more than compensation for the services which 
had been rendered, and was undoubtedly known 
by the decedent so to be, yet he, nevertheless, had 
a right to give an exorbitant price if he saw fit to 
do so, and that though this amounted to a charity 
his promise was enforceable in the law. 


Promises to give after death have been sus- 
tained in New York upon very slight considera- 
tion. Matter of Steglich, 91 App. Div. 75, 86 
N. Y. Supp. 257; Bush v. Whitaker, 45 Misc. 74. 
or N. Y. Supp. 616. In the case digested above 
it is mot made clear by the report whether the 
services had all been rendered as a mere matter 
of friendly hospitality before the promise was 
made. If so, there would seem to be no considera- 
tion, other than a past consideration, so far as 
those services were concerned. There would 
remain then only the liquidation of the claim in 
tort for killing the canary as a consideration for 
the promise. 





CONTRACTS. (Employment by the Year — 
Corporations.) N. Y. S. C., App. Div. — The con- 
struction of a contract of employment and its 
binding effect upon various successors of an origi- 
nal employer and a rather unusual state of facts 
as contained in Baker v. D. Appleton & Co., 95 
N.Y. Supp. 125. D. Appleton & Company, while 
a partnership, employed plaintiff for a year at 
an annual salary. He continued in the service 
of the firm for several years for the same compen- 
sation. The firm then formed a corporation and 
he worked for it in the same capacity and for the 
Same compensation. The corporation passed into 





the hands of a receiver, and he discharged plain- 
tiff without cause. The receiver transferred the 
property to a second corporation of the same ~ 
name, subject to the payment of the debts of the 
first corporation and of the receiver. In an action 
against the second corporation, it was held that 
plaintiff had a yearly contract with the firm and 
the first corporation, entitling him to recover from 
the second corporation for his wrongful discharge 
under the assumption of the debts of the first 
corporation, 





CONTRACTS. (Illegality —- Employers’ Asso- 
ciation.) N. Y. S. C.— The legality of an em- 
ployers’ organization, somewhat corresponding to 
the labor union of employés, is collaterally in- 
volved in City Trust, Safe Deposit & Surety Com- 
pany of Philadelphia v. Waldhauer, 95 N. Y. 
Supp. 222. Employers of labor in the building 
trades formed an organization to secure stability 
in conditions and certainty with respect to the 
performance of contracts by obtaining an agree- 
ment with their employés for arbitration instead 
of sympathetic strikes. Defendant, who was an 
employer, became a member of the association and 
gave a bond obligating him to obey its regulations 
and orders. Thereafter the association, endeavor- 
ing to provide against strikes, arranged with the 
men entering their employment to sign an agree- 
ment to arbitrate their differences, and sent to each 
member of the association a resolution that no 
members should employ workmen who had not 
signed. Defendant laid off his men for a few 
weeks, but afterwards took them back without the 
consent of the association, and without asking 
them whether they had signed the arbitration 
agreement. On demand of the association, the 
surety company, which had become surety on 
defendant’s bond, paid the penalty provided 
therein. Referring to the line of cases holding 
that laborers have a right to organize for the 
purpose of securing higher wages, shorter hours, 
and improving their condition generally, and to 
strike to secure these benefits, the court declares 
that it must be equally true that employers also 
have a right to organize and refuse to employ for 
the purpose of accomplishing any lawful object. 
It is also held, that the particular order requiring 
defendant to abstain from employing laborers 
who had not signed the arbitration agreement 
was lawful and within the fair import of the 
constitution of the association, so that he was 
liable to the surety company because of its pay- 
ment of the penalty accruing from the breach of 
the bond. 


In Curran v. Galen, 152 N. Y. 33, it was held 
that an agreement between a labor union and an 
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employers’ union that the latter should employ 
only union men, is illegal. The present case 
holds that an agreement between members of an 
employers’ union to employ only workmen who 
sign an arbitration agreement, is legal. It is diffi- 
cult to discover the distinguishing feature between 
the two cases. Hada discharged workman sued the 
employers’ union, and had the latter set up 
the agreement as a defense, the cases would have 
presented the question in precisely the same form. 
Both contracts are obnoxious to a sound policy 
of law, in that they are intended to coerce workmen 
to do some act not implicated in the contract of 
employment —in one case to join a union, in 
the other to sign an arbitration agreement. 
CONTRACTS. (Illegality—-Combination.) Mich. 
— Mich. Pub. Acts 1899, p. 409, No. 255, § 1, 
makes it unlawful to contract not to sell any 
commodity below a fixed value, or to keep the 
price of an article at a fixed figure, or to settle the 
price of any article so as to preclude unrestricted 
competition, or to combine or unite any interest 
connected with the sale of any commodity in order 
that its price may be affected. A number of 
master plun\bers who were engaged in business 
in a certain city, incorporated an association 
known as a ‘Plumbers’ Exchange.’’ There was 
also incorporated a club, consisting of master 
plumbers belonging to the exchange and of whole- 
sale dealers in plumbing supplies, comprising all 
manufacturers and dealers in the city. By the 
rules of the club, which rules constituted an agree- 
ment between the members, the price of supplies 
was to be fixed by a committee, consisting of one 
wholesaler and one master plumber, at which price 
all club members agreed to sell, without discrimi- 
nation, to members of the exchange, and they, 
reciprocally, agreed to buy. It was provided that 
the wholesalers should sell only to qualified master 
plumbers whose names should be approved by the 
officers, and that non-members should be charged 
a specified percentage more than members. The 
members of the master plumbers’ club agreed 
that they would not sell labor or material below 
the schedule fixed by the club; that no work 
should be done, or material furnished to any one 
who failed to satisfactorily settle with any member, 
and that in bidding for contract work, every 
plumber should make his estimates according to 
the price fixed by the club, and add a percentage, 
which was to be paid to the Exchange. Each 
member also agreed to submit his estimate to 
the clerk of the Exchange, who was also clerk of 
the club, and it appeared that the purpose of such 
submission was to prevent competition and en- 
hance the plumbers’ profit. This contract, it 
is held in Hunt v. Riverside Coéperative Club, 





104 Northwestern Reporter, 40, was unlawful 
under the statute, even eliminating the provision 
obligating the wholesalers to discriminate and the 
provision obligating master plumbers not to sell 
labor and material below a scheduled rate, and 
notwithstanding that the monopoly was not com- 
plete and that the tendency had not, in fact, 
been to raise prices. The purpose of the two 
associations and the contract between them is, 
says the court, to be looked at as a whole, and 
when so viewed, the court finds no difficulty in 
determining that it was the intention of all the 
parties to fix prices and destroy competition. 
Other cases in which somewhat similar agreements 
have been considered are: Pacific Electric Co. v. 
Adler, 27 Pac. 36; Richardson v. Buhl, 43 N. W. 
1111; People v. Sheldon, 34 N. E. 785; San An- 
tonio Gas Co. v. Texas, 54 S. W. 289; State v. 
Laredo Ice Co., 73 S. W. 951; Harding v. American 
Glucose Co., 55 N. E. 577; State v. Armour Pack- 
ing Co., 73 S. W. 645, and Walsh v. Association 
of Master Plumbers, 71 S. W. 455. 

(Forged Transfer of Stock.) 
A case which is 





CORPORATIONS. 
1905 Appeal Cases, 392. Eng. 
of very great importance to corporations and to 
bankers loaning money on stocks and shares, 
was decided by the House of Lords just prior 
to the Long Vacation, and is reported in 1905 
Appeal Cases, November 1, under the title ‘‘ Shef- 
field Corporation v. Barclay.’’ In April, 1893, 
Barclay & Co., bankers, forwarded to the Corpo- 
ration of the City of Sheffield a transfer of Shef- 
field Corporation stock, purporting to be executed 
by two persons named Timbrell and Honnywill, 
who were the registered holders of the stock, in 
favor of Barclays, the bankers, with a request 
to the Corporation to register the stock in the 
name of the bank and forward new certificates 
in due course. This the Corporation did, and 
granted as requested a new certificate to the 
bank, which afterwards transferred the stock 
for value to third parties. All parties believed 
that the signatures to the transfer from Timbrell 
and Honnywill were genuine, but in 1899, after 
Timbrell’s death, it was discovered that he had 
forged Honnywill’s name to the transfer. Honny- 
will thereupon brought an action against the 
Corporation for rectification of the register and 
other relief, and recovered judgment. The Cor- 
poration then brought an action against the 
bank, upon an implied indemnity against the 
liability which they had incurred. Lord Chief 
Justice Alverston, who tried the action in the 
first instance, decided in favor of the Corpora- 
tion, basing his judgment largely upon the ground 
that as between two innocent parties the loss 
should be borne by the bank who caused the 
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Corporation to act upon an instrument which 
turned out to be invalid. But this judgment 
was reversed by the Appeal Court (1903, 2 K. B., 
580) on the ground that as the transfer to the 
bank was registered and the certificate issued to 
them by the Corporation in pursuance of their 
statutory duty, and not voluntarily by reason 
of a request by the bank, there was no implied 
contract by the bank to indemnify the Corpora- 
tion against the loss which they had sustained. 
Their view was based upon Balkis Consolidated 
Co. v. Tompkins (1893, A. C. 413); Simm v. Anglo 
American Telegraph Company (5 Q. B. D. 188), 
and Anglo American Telegraph Company v. 
Spurling (5 Q. B. D. 194). The House of Lords 
has now, however, reversed the Appeal Court 
and restored the: judgment of the Lord Chief 
Justice in favor of the bank. In a judgment 
delivered by the Lord Chancellor and by Lord 
Davey it is, therefore, now finally determined 
that where both parties, in the circumstances 
mentioned, have acted bona. fide and without 
negligence, a banker is bound to indemnify. a 
corporation against the liability to a shareholder 
upon an implied contract between the bank and 
the corporation that the transfer is genuine. It 
will be noted that in England shares are trans- 
ferred by a separate document under seal, and 
not, as in America, upon a transfer indorsed 
upon the back of the share certificate. 


This decision affirms the proposition that a 
person who brings a transfer of a stock certificate 
to a transfer-office for transfer or registration 
impliedly warrants that all the signatures are 
genuine. In this country the practice has com- 
monly been for a transfer-agent to require an 
express warranty of the genuineness of signatures 
by some known broker, or other responsible person, 
before transferring shares or issuing a new certi- 
ficate. We submit that the present decision of 
the House of Lords is incorrect and that the better 
view is that of the Court of Appeals which is over- 
ruled. The decision rests on the common law 
principle that the person, who, at the request of 
another, does something that is not manifestly 
tortious, is entitled to be indemnified for injuries 
to the rights of third persons for which he becomes 
responsible. This, however, assumes that the 
first person is under some obligation to act, and 
does not have the right to exercise any volition 
or discretion as to whether he will, or will not, 
comply with the request. The duty of a transfer- 
agent is to keep the register correct and to look 
after the transfer between parties. There is no 
duty in the transfer-agent to transfer or register 
the stock unless the signatures attached to the 
instrument of transfer are, in fact, genuine. It 





can refuse to make any transfer until, and unless 
satisfied of, its correctness. There is no custom 
of the law merchant of an implied warranty of °* 
the genuineness of signatures to stock certificates, 
as is the case with signatures to negotiable bills 
or notes. So that if the transfer-agent does not 
require an express warranty of the signatures it 
then acts at its peril. 
Lee M. Friedman. 


This is, as stated, a case of very great impor- 
tance. Where a transfer of shares has been made 
in reliance upon a forged assignment, a number 
of conflicting interests may arise, which it is diffi- 
cult to reconcile. There is, first, the right of 
the true owner whose name has been forged, 
whose certificate has been surrendered and can- 
celed, and whose position as a shareholder upon 
the books of the corporation has been temporarily 
destroyed. There is the bona fide purchaser 
(from the forger) who has surrendered the certifi- 
cate and procured the issuing of a new one to 
himself. In many cases this purchaser, armed 
with this new and genuine certificate, has in good 
faith transferred it, before the discovery of the 
forgery, to another bona fide purchaser who has 
bought in reliance upon the new certificate. And 
lastly, there is the corporation which has, in 
good faith, but without right, canceled the orig- 
inal certificate for which it must make amends 
to the true owner (usually by restoring him to 
his original status) and which has also misled 
the second purchaser above referred to into part- 
ing with his money in reliance upon the new cer- 
tificate which the corporation has innocently 
issued. If the authorized capital had already been 
fully issued, there is now an overissue. The whole 
subject is too large to be adequately dealt with 
in a note. But usually the outcome will be this: 
The corporation will restore the true owner to 
his rights, and it will pay damages to the second 
purchaser. It will then endeavor to get indem- 
nity from the first innocent purchaser who bought 
the original certificate with the forged indorse- 
ment upon it and who surrendered it for cancel- 
lation and reissue. What are the rights of the 
corporation against him? The answer which the 
cases make is this: Where he comes in with a 
forged assignment and power of attorney to make 
the transfer, and is permitted, in person, or by 
the agent he selects, to make the transfer, as is 
customary in the United States, he is liable to 
the corporation upon an implied warranty of the 
genuineness of the authority: Boston R. Co. v. 
Richardson, 135 Mass. 473; Starkey v. Bank of 
England (1903) A.C. 114. See also Clarkson 
Home v. Missouri Pac. Ry. Co., 182 N. Y. 47, 
74 N. E. 571; Hambleton v. Central Ohio R. Co. 
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44 Md. 551. Where he sends in a separate deed 
of assignment and requests a transfer, as is cus- 
tomary in England, and this deed is forged, 
he is liable to the corporation upon an implied 
undertaking to indemnify it against the conse- 
quences of complying with his request: Sheffield 
Corporation v. Barclay (1905) A. C. 392, 74 L. J. 
Rep. K. B. 747 (overruling (1903) 2 K. B. 580). 
Lord Davey stated the governing principle to be 
“‘that where a person invested with a statutory 
or common law duty of a ministerial character 
is called upon to exercise that duty on the request, 
direction, or demand of another (it does not seem 
to me to matter which word you use) and with- 
out any default on his own part, in a manner 
which is apparently legal but is, in fact, illegal, 
and a breach of the duty, and thereby incurs 
liability to third parties, there is implied by law 
a contract by the person making the request to 
keep indemnified the person having the duty 
against any liability which may result from such 
exercise of the supposed duty. And it makes no 
difference that the person making the request is 
not aware of the invalidity in his title to make the 
request.” 

There is dan interesting discussion of the question 
by Mr. J. L. Thorndike, in 17 Harvard Law Re- 
view, 373 (his general contention is now sustained 
by the House of Lords) and by Professor Ames 
in 17 Harvard Law Review, 543. Valuable cases 
upon the general subject are, In re Bahia R. Co., 
L. R. 3 Q. B. 584; Pratt v. Taunton Copper Co., 
123 Mass. 110, 25 Am. Rep. 37; Pratt v. Boston, 
etc. R. Co., 126 Mass. 443; Machinists’ Nat. Bank, 
v. Field, 126 Mass. 345; Brown v. Howard Ins. 
Co., 42 Md. 384, 20 Am. Rep. 90; Mayor, etc. v. 
Ketchum, 57 Md. 25; Metropolitan Bank v. Mayor, 
63 Md. 6; Philadelphia Nat. Bank v. Smith, 195 
Pa. 38; Scarlett v. Ward, 52 N. J. Eq. 197; Thomas 
v. Citizens’ Nat. Bank, 111 U. S. 156; Allen v. 
South Boston R. Co., 150 Mass. 200; Trimble v. 
Bank, 71 Mo. App. 467; East Birmingham Land 
Co. v. Dennis, 85 Ala. 565, 7 Am. St. Rep. 73, 
2 L. R. A. 836; O’Herron v. Gray, 168 Mass. 573, 
60 Am. St. Rep. 411, 40 L. R. A. 498; Knox v. 
Eden Musee Co., 148 N. Y. 441, 51 Am. St. Rep. 


700, 31 L. R. A. 779. 
Floyd R. Mechem. 





CRIMINAL LAW. (Bribery.) N. Y. Ct. Gen. 
Sess. — People v. Jackson, 95 N. Y. S. 286, shows 
that merely moral obliquity even in an officer 
is not always punishable. It is there said that 
the asking of money by a public officer to influ- 
ence his action, which is not official and which 
he has no authority at all to perform, is not bri- 
bery. Defendant Jackson held the office of cor- 
oner in the Borough of Manhattan in New York 





and it was charged that he had asked and agreed 
to accept a bribe with the understanding that 
his official action would thereby be influenced 
in the matter of the death of a person in New 
Jersey. There was no evidence that the dead 
body had ever been in the Borough of Man- 
hattan. This, the court says, does not constitute 
bribery or the offense of asking a bribe in viola- 
tion of Penal Code, § 72. A coroner being an 
officer of inferior and limited jurisdiction, every 
fact necessary to give him jurisdiction must be 
alleged and proved, and where a coroner acts on 
a cause of death without the presence of the body 
within his jurisdiction, any act he does is null 
and void ab initio. Therefore, the agreement 
of the coroner to accept a bribe in the present 
case did not relate to his official action or to a 
matter which could come within his official cog- 
nizance, and did not render him guilty of an 
offense. This case is almost identical with the 
recent celebrated case of People v. Butler, 77 
S. W. 560, the only difference being that in the 
Butler case defendant was offered a bribe to in- 
fluence his action as a municipal officer with 
reference to a contract which, under the city 
charter, the board of which he was a member, 
had no authority to award or execute. The 
Missouri case cites and analyzes a large number 
of authorities, and the two cases together would 
seem to render fairly well settled the principle 
that a public official cannot be bribed to do an 
act which he has no authority in law to perform. 





CRIMINAL LAW. (Conspiracy — Causation.) 
Ky. — A question which has been paralleled but 
once or twice before in the administration of our 
criminal law is disposed of by the Kentucky 
Court of Appeals in Commonwealth v. Moore, 
88 Southwestern Reporter, 1085. Defendant 
was indicted for murder, alleged in the indict- 
ment to have been committed in the following 
manner: Defendant and another conspired to 
rob a house and while in the execution of this 
felonious design, the occupant of the house, en- 
deavoring to protect his property, fired at defend- 
ant, missed him, and accidentally shot and 
killed an innocent third person who had no con- 
nection with the affair whatever. The two con- 
spirators were indicted for the murder of the 
innocent bystander. The court refers to the 
well-known principle that if several persons con- 
federate to accomplish an unlawful design, each 
one is responsible for every crime committed by 
any of his confederates in pursuance of the orig- 
inal conspiracy and which might naturally or 
reasonably be anticipated to result from it, but 
holds that this rule cannot be extended to in- 
clude the present case because the homicide was 
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not committed by either of the conspirators or 
in pursuance of the conspiracy at all, but was 
the act of the occupant of the house in opposi- 
tion to the conspiracy and entirely contrary to 
the wishes and hopes of the conspirators. The 
only other case directly in point is that of Butler 
wv. People, 18 N. E. 338, where the Supreme Court 
of Illinois made the same holding on a practi- 
cally identical state of facts. Commonwealth 
wv. Campbell, 7 Allen, 541, also contains a holding 
that where defendants conspired to create a 
riot and in quelling it the officers accidentally 
killed a bystander, defendants were not guilty of 
murder. 


This decision seems inconsistent with the gen- 
eral doctrine that one who puts another wrong- 
fully in a dangerous position is responsible for the 
results of a reasonable effort on the part of the 
latter to escape from the consequences: thus one 
who gives a wound is responsible for the death 
of the victim under the surgeon’s knife, even if the 
surgeon is unskilful, during an operation deemed 
advisable on account of the wound. Reg. v. 
Davis, 15 Cox Cr. Cas. 174; Peo. v. Cook, 39 Mich. 
236; Com. v. Eisenhower, 181 Pa. 470. So one 
who frightens another wrongfully is responsible if 
the latter in trying to escape injures himself or an- 
other. Rex. v. Evans, 1 Russ. Cr. 656; Rex v. Hick- 
man,5C. & P. 151; Reg. v. Pitts, C. & M. 284; Reg. 
v. Martin, 8 Q. B. Div. 54; Reg. v. Halliday, 61 L. T. 
Rep. 7o1. Here the owner in a lawful attempt 
to extricate himself from the violence inflicted by 
the defendent, killed another. The cases of Do. 
Com. v. Hare, Whart. Hom. ‘App. 477, and possibly 
Darlington v. S., 40 Tex. Cr. 333, support the con- 
viction, and Gore’s Case, 9 Coke, 81a goes much 
further. The court finds a certain absurdity in 
holding the defendant. It may fairly be suggested 
that the absurdity consists in holding that though 
a human life has been lost as the result of defend- 
ant’s malicious violence, there is no murder com- 
mitted. J. H. B. 


These cases are to be distinguished from a case 
when in the perpetration of the criminal act the 
defendants voluntarily place an innocent third 
person in such a position that he is likely to be 
killed by the person opposing the unlawful act. 
Such a case is Taylor v. State, 41 Tex. Cr. Rep. 564. 
In this case the defendants in robbing a train com- 
pelled the fireman to leave the cab and go with them 
to the express car “‘to have the . . . express mes- 
senger open up.’”? A passenger on the train shot 
at the defendants, and in an exchange of shots the 
fireman was killed by a shot from the passenger. 
Judgment on a verdict of murder was affirmed. 

William E. Mikell. 





CRIMINAL LAW, (Larceny — Property Sub- 
ject to Lien.) Wash.—JIn State v. Nelson, 78: 
Pacific Reporter, 790, defendant is convicted of 
the crime of burglary in stealing his own horse. 
The horse was in possession of a livery stable 
keeper, who had boarded it, and had a lien on it 
for the amount of his claim. The court holds 
that while one cannot be guilty of stealing his 
own property when it is rightfully under the 
owner’s immediate dominion and control, yet one 
may be the general owner of a chattel while 
another may have a special interest or property 
in it, together with the right to its immediate 
possession, and if, under such circumstances, 
the general owner takes the property from the 
person rightfully in possession, he will be guilty 
of larceny. The theory of the law, says the 
court, is that the person in possession has added 
a certain amount of value to the owner’s prop- 
erty, which added value becomes property be- 
longing to the lienor, and secured by possession, 
The wrongful taking of this added element of 
value seems to be the crime. 


That one may be guilty of larceny of property 
belonging to himself but in the possession of 
another was recognized as far back as 1429 in an 
anonymous case, Year Book, 7 Hen. vi, 41, pl. 18, 
when it was said, “If I bail certain goods to you to 
keep and afterward I feloniously retake them, I 
shall be hanged, notwithstanding the property was 
in me.” This doctrine has been reaffirmed in a 
number of modern cases, as in Henry v. State, 110 
Ga. 750. The theory is that the bailee has suf- 
ficient property in the article bailed to fulfil the 
definition of larceny as the taking of the property 
“of another.’? The theory of the instant case that 
the bailee had, by feeding the horses stolen from 
him by the owner, added that much to the value 
of the owner’s property, and that added value 
became property in himself, seems at fault. If 
that is the basis of defendant’s guilt it would seem 
that the indictment should allege the larceny to 
be, not of the animals, but of the “added value’? 
of the horses. At any rate the adjudged cases do 
not support the theory of the court in this case, for 
in many of them nothing had been added to the 
value of the property by the bailee. 

William E. Mikell. 


This case is in accord with the well-established 
principle of law that the person having the gen- 
eral property in goods may be guilty of larceny 
injtaking them from the possession of one who has 
a_special property in them. A. C. B. 


The conclusion reached by the court seems 
clearly correct. It may be doubted, however, if 
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the theory of the law is that taking from a bailee 
who has a right to possession is larceny because 
he has added value to the chattel, or whether it is 
not simply because of the fact that the property has 
been taken from the person who, as against the 
taker, is entitled to possession. Thus, a person 
holding goods under an obligation to pay duties on 
them, or a pledgee holding as collateral for a past 
debt, can hardly be said to have added value to the 
articles, yet a felonious taking from them is lar- 
ceny. Rex. v. Wilkinson, Rus. & Ry. 470; Henry 
v. State, 110 Ga. 750, 36S. E. 55. A thief cannot 
be said to have added value, either as against the 
owner or the world at large, yet a taking from him 
by a third person may be larceny. Ward v. 
People, 3 Hill (N. Y.) 395. 
Harry A. Bigelow. 

DAMAGES. (Evidence — Future Suffering.) 
Wash. — The Supreme Court of Washington has 
recently announced, in a very unpretentious 
manner, with little attempt at argument, and 
no citation of authority, a doctrine which appears 
to be essentially sensible, but which is a little 
outside the kine of the authorities. Most briefly 
stated, the holding is that the fact that a man- 
gled hand will cause future suffering is such a 
a matter of common knowledge that in an action 
for the injury the question of damages from 
future suffering may be submitted to the jury, 
though there is no evidence upon the question. 
It is difficult to see what practical value evidence 
as to future suffering could have, or, except in 
cases where expert evidence as to the possibility 
or probability of future complications is neces- 
sary, how even the amount of suffering that 
would probably result could be made much clearer 
to the jury by testimony than by their own 
judgment and experience. Kirkham v. Wheeler- 
Osgood Co., 81 Pacific Reporter, 869. 





INSURANCE. (Construction of Policy — 
“Fire.” ) U.S.C. C. A.— Western Woolen Mills 
Co. v. Northern Assurance Co. of London, 139 
Federal Reporter, 637, turns really upon the mean- 
ing of a word but is valuable as well as illustra- 
ting a general principle in the construction of 
contracts. It is held in general terms that 
the word “fire” as used in an insurance policy, 
in the absence of language showing a contrary 
intention, is to be given its ordinary meaning, 
which includes the idea of visible light and heat. 
The policy involved in the litigation insured a 
quantity of wool against loss or damage by fire. 
The wool became submerged’ for several days 
during a flood, which.caused spontaneous com- 
bustion, with smoke and great heat, by which 
the wool was damaged and its fiber destroyed, 





but there was no visible flame or glow. It was 
argued that as the chemical process which de- 
stroyed the wool was that of combustion, the 
wool was destroyed by fire within the meaning 
of the policy. This contention, however, is 
negatived by the court, which holds that while 
the process is chemically the same, nevertheless 
oxidation is not referred to as fire unless it results 
in visible flame. 


FEDERAL COURTS. (Jurisdiction.) U.S.C. C. 
for N. D. of N. Y.— Ingraham v. National Salt 
Co., 139 Federal Reporter, 684 involves an inter- 
esting and comparatively novel question relative 
to conflict of jurisdiction. 

Plaintiff in an action in a federal court against 
defendant, a corporation, procured the issuance 
of an attachment, which was levied on real estate 
of the defendant. Pending the action, insolvency 
proceedings against defendant were instituted in 
a state court, which, through receivers, took 
possession of all of defendant’s property, includ- 
ing that attached, and sold the same; the execu- 
tion of a conveyance, however, having been 
deferred, for the convenience of the purchaser, 
until final settlement of the insolvent estate. Sub- 
sequently plaintiff recovered judgment in the 
federal court, and an execution was issued, under 
which the marshal advertised the attached prop- 
erty for sale. Thereupon the state court en- 
joined such sale in a suit instituted by its receivers 
against plaintiff, and the marshal, in which the 
validity of the attachment was attacked held, 
that while, under the principle of certain decisions 
of the Supreme Court of the United States, the 
authority of the state court to deprive the federal 
court of control of its own process and to draw 
to itself the determination of the validity of the 
attachment lien was doubtful, where its own 
jurisdiction over the property was acquired after 
the lien attached, yet in view of other federal 
decisions holding that the levy of an attachment 
on real estate does not give the court issuing the 
attachment either actual or construction posses- 
sion of the land, nor prevent its subsequent seizure 
by a court of another jurisdiction, the federal 
court would not enjoin the receivers from further 
prosecuting their suit, but would await the final 
determination thereof by state tribunals. 


Had this been an attachment of personal prop- 
erty of which the attaching officer takes actual 
physical possession so that the residue is in the 
possession of the Federal Court, that court having 
once taken jurisdiction would have retained exclu- 
sive control of the property so that no State court 
could subsequently interfere with it. 
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Re Hall & Stilson, 33 Fed. 527. 

Freeman v. Howe, 24 How. 450. 

Moran v. Sturges, 154 U. S. 256. 

Metcalf v. Barker, 177 U. S. 165. 

Pickens v. Roy, 177 U. S. 177. 

Weeks v. Fowler, 71 N. H. 221. 

Covel v. Heyman, 111 U. S. 176. 

Heidritter v. Elizabeth Oil Cloth Co., 112 U. S. 

204. 

But an attachment on real estate gives to 
the court which issues it neither actual nor con- 
structive possession of the property, but only 
creates a lien in favor of the attaching creditor on 
the estate. Therefore, possession of the attached 
land may be acquired by any other tribunal in sub- 
sequent proceedings, and when so acquired will be 
exclusive to the extent that such tribunal may 
‘order the estate sold free and clear of all attach- 
ment liens, transferring such liens to the proceeds 
of the sale. 


In re Christy, 3 How. 292. 

Southern Loan & Trust Co. v. Bendow, 96 Fed. 
514 at 527. 

In re Waterloo Organ Co., 118 Fed. 904. 

In re Union Trust Company, petitioner, 122 
Fed. 937. 

In re Shoe & Leather Reporter, 12 A. B. R. 248 


C. C. A. 
Lee M. Friedman. 





LOTTERIES. (Element of Chance.) Mich. — 
A holding on the subject of lotteries, which will 
serve to make more clear a part of the question 
which has been shrouded in more or less uncer- 
tainty, is contained in People v. McPhee, 103 
Northwestern Reporter, 174. Defendant, who 
was a merchant tailor, organized as a part of his 
regular business, a suit club, consisting of thirty 
members, who each paid a dollar a week. The 
club met each Saturday night and conducted a 
drawing, by which the successful member obtained 
from defendant a suit or overcoat worth twenty 
dollars. The successful member could then draw 
out and a new member be taken in. Members 
were, however, entitled to withdraw at any time 
and receive from defendant clothing of the value 
of the money they had contributed to the club, 
or credit for clothing to be subsequently pur- 
chased. This enterprise is held to be a lottery. 
This holding would seem to go somewhat beyond 
the ordinary definitions of lottery, such, for in- 
stance, as that of Bishop, which states that “a 
lottery is any scheme whereby one, on paying 
money or other valuable thing, becomes entitled 
to receive from him such return in value, or 
nothing, as some formula of chance may deter- 
mine.’’ The court, however, points out that it 





was not the intention of this, or of other definitions, 
to exclude cases in which there were no blanks, 
The case of Ballock v. Maryland, 20 Atlantic, 184, 
is cited, and its language expressly approved. 
It is there said, in effect, that the court is not 
justified in deciding a thing not to be a lottery 
simply because there can be no loss when there 
may be considerable contingent gain, or because 
it lacks some element of a lottery, according to 
some particular definition, when it has all the 
other elements, with all the pernicious tendencies 
which the State is seeking to prevent. A number 
of other cases dealing with the same subject are 
also cited, particularly, State v. Interstate Savings 
& Investment Co., 60 N. E. 220; Wooden v. Shot- 
well, 23 N. J. Law, 465; United States v. Olney, Fed. 
Case No. 15,918; State v. Mumford, 73 Mo. 647; 
McDonald v. United States, 63 Fed. 426, and 
Equitable Loan & Security Co. v. Waring, 117 Ga. 
599, 44 S. W. 320. 





PRACTICE. (Costs—Suing in Forma Pauperis.) 
N. C. — In Christian v. Atlantic & North Carolina 
Railroad Co., 48 Southwestern Reporter, 743, the 
Supreme Court of North Carolina agrees that an 
administrator is entitled to sue as a pauper, al- 
though there is some contrariety of opinion as to 
just what must be shown in order to entitle him 
to so sue. The main opinion by Clark, C. J., 
holds that an administrator is within section 210 
of the Code, allowing any person to sue in forma 
pauperis, on making affidavit that he is unable to 
give security, and that where the action is for the 
death of intestate, it is not necessary to show that 
those who may share in the recovery cannot give 
security. The latter portion of this holding pro- 
ceeds upon the theory that the recovery will not 
be assets of the estate, and that the plaintiff sues 
in his own right and is individually liable for costs. 
In view of this fact, it is concluded that it is not 
necessary to show that those to whom the re- 
covery would be distributed are unable to give 
bond, but merely that the administrator is per- 
sonally unable to do so. Douglas, J., concurring 
in the result, is of the opinion that it is not neces- 
sary for the administrator to be personally a 
pauper in order to sue as such, and construes the 
statute to mean that an administrator is entitled 
to sue as a pauper if he is unable to give a bond 
as administrator. Walker, J., with whom Mont- 
gomery, J. concurs, is of the opinion that an 
administrator, while entitled to sue as a pauper, 
must show that he is unable to comply with the 
requirement as to giving bond for costs, and must 
further make it appear that those for whose bene- 
fit the suit is really brought are also unable to 
comply with the statute. 
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PRACTICE. (Waiver by Counsel in Argument.) 
Neb. — A peculiar trial point which we do not 
remember to have seen raised before, is disposed 
of in Langdon v. Clarke, 103 Northwestern Re- 
porter, 62, on a principle analogous to that of 
estoppel. The action was for assault and battery, 
and plaintiff’s attorney stated in argument, that 
the return of a verdict for nominal damages, as 
requested by defendant’s counsel, would brand 
every person on the jury as dishonest, and that if 
they did not find the plaintiff entitled to sub- 
stantial damages, he wished them to return a 
verdict for defendant. The assault was undis- 
puted, and there was practically no question as 
to the existence of a cause of action for at least 
nominal damages. A statute in Nebraska pro- 
vides that a new trial shall not be granted on 
account of the smallness of damages in an action 
for an injury to the person. Under this statute 
and the circumstances mentioned, the court holds 
that the returning of a verdict for defendant, 
although unsupported by the evidence, was not 
error, where a verdict for nominal damages would 
have been supported by the evidence, plaintiff 
being bound,by the utterances of his own counsel, 
inviting the jury to return such verdict under 
such circumstances. 


In some states the court will dismiss where the 
opening statement of counsel discloses facts pre- 
venting a recovery. This practice has never, the 
writer believes, been recognized in Nebraska. 
The case in hand, it is true, is one of inviting an 
adverse verdict rather than admitting the case 
away, but the analogy is strong. The evident pro- 
priety of this decision therefore suggests the sound- 
ness of the practice of dismissing on the opening 


statement. 
Frank Irvine. 





PROPERTY. (Franchise — Exemption from 
Taxation.) Va.—That an exemption from taxation 
embodied in the charter of a corporation is not 
property or a property right passing to its succes- 
sor in interest on a foreclosure sale, is maintained 
in Lake Drummond Canal & Water Company v. 
Commonwealth, 49 Southeastern Reporter, 506. 
The Dismal Swamp Canal Company of Virginia 
was organized under a charter containing a per- 
petual exemption from taxation of all property 
rights and franchises of the company, its succes- 
sors and assigns. The Virginia Statutes (Code 
1887, §§ 1233, 1234) provided that a sale under a 
mortgage or trust deed executed by a corporation 
on all its works and property, should pass to the 
purchaser all the property of the corporation 
other than debts due to it, and that on such con- 
veyance, the said company should be ipso facto 





dissolved, and that the corporation created in 
consequence of such sale and conveyance should 
succeed to all such franchise rights and privileges, 
and perform all such duties as would have been 
had, or should have been performed by the first 
company but for such sale and conveyance. The 
property of the Dismal Swamp Company was 
sold under mortgage foreclosure and it is held that, 
in spite of the charter and statutory provisions, 
the exemption from taxation did not pass to the 
purchaser at the sale. 





PROPERTY. (Water Courses.) W. Va.—A 
very clear illustration of the distinction between 
surface waters and waters belonging to a natural 
water course is contained in Uhl v. Ohio River 
Railroad Company, 49 Southeastern Reporter, 
378. It is there declared that overflow waters of 
a natural stream in times of ordinary flood or 
freshet flowing over, or standing upon adjacent 
low lands, do not cease to be part of the stream, 
unless and until separated therefrom so as to 
prevent their return to its channel. The practical 
effect of the decision is, of course, that such over- 
flow waters, if regarded as part of the stream, 
cannot be diverted or their natural course other- 
wise impeded as may be done with surface waters. 
The specific facts to which the principle thus laid 
down is applied are briefly these: A railroad 
company constructed an embankment between 
a river and adjacent low lands, inserting in the 
embankment a culvert for the drainage of the 
lands and to permit the escape of overflow. This 
culvert, however, was not of sufficient size to 
permit water behind the embankment to rise and 
fall as fast as the stream did, with the result that. 
at a time of flood the waters overflowed the em- 
bankment in great quantity, and with considerable 
force, and injured the premises and the person 
owning land on the other side of the embankment. 
This, the court holds, was an invasion of that 
person’s rights and an unwarranted diversion of 
a water course. 





SALES. (Liability of Assignee of Bill of Lad- 
ing.) Ala. — No direct precedent seems to exist 
for the holding contained in J. C. Haas & Co. v. 
Citizens Bank of Dyersburg, 39 Southern Reporter, 
129, although it was the outgrowth of a trans- 
action not at all unusual in the ordinary course of 
business. 

Plaintiffs purchased a certain number of sacks 
of corn meal which the seller consigned to them, 
having the bill of lading made out to himself. 
He then assigned the bill, accompanied by a 
draft on the buyer, to a bank, to which the draft 
was made payable and which paid the seller fo. 
the goods. The draft was sent for collection to 
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bank in the city where plaintiffs lived and they 
paid it, before the arrival of the meal. When the 
meal came, it was found that the quantity was 
several sacks short and that a number of the 
sacks had been torn, allowing the meal to escape 
and become dirty and worthless. Under these 
circumstances it is held that the bank to which 
the bill of lading was assigned became, by the 
assignment, the absolute owner of the goods and 
of the debt due from the buyers, and that on pay- 
ment by them of the draft the bank became 
liable for the shortage in quantity and for the 
injured sacks to the same extent that the original 
seller would have been had there been no assign- 
ment. 


The case, however, is not barren of authority. 
The court cites, as fully sustaining its views, 
Eufaula Grocery Co. v. Mo. Nat. Bank, 118 Ala. 
408, 24 South, 389; Finch v. Gregg, 126 N. C. 176, 
35 S. E. 251, 49 L. R. A. 679, and Searles Bros. v. 
Smith Grain Co., 80 Miss. 688, 32 South, 287. To 
these may be added Miller v. Bank, 76 Miss. 84; 
Landa v. Lattin, 19 Tex. Civ. App. 246, 46 S. W. 
48. Upon the other side, the court cites, Blaisdell 
v. Bank (Tex.) 75 S. W. 292, 62 L. R. A. 968; Toler- 
ton v. Bank, 112 Iowa, 706, 84 N. W. 930, 50 L. R. 
A. 777, and Schlichting v. Railroad Co. (Iowa), 
96 N. W. 959. To these may be added Hall v. 
Keller, 64 Kan. 211, 67 Pac. 518, 62 L. R. A. 758. 
See also 1 Michigan Law Review, 65, 690, note 49, 
L. R. A. 679. 

F. R. M. 


If followed, this case would be of great import- 
ance and likely to produce injustice. The prin- 
ciple involved is practically the same as that laid 
down in Landa v. Lattin Bros., 19 Tex. Civ. App. 
246, which was followed by Finch v. Gregg, 126, 
N. C. 176. The former case even held that the 
assignee of the bill of lading became liable for 





breach of warranty in the contract made by the 


assignor. The case, however, was practically. 


overruled by a later Texas case, S. Blaisdell, Jr. 
Co. v. Citizens’ National Bank, 96 Texas, 626. 
This later Texas case is by far the better reasoned 
one. In line with it and contra to the case under 
discussion, is Tolerton & Stetson Co. v. Anglo- 
California Bank, 112 Ia. 706, which states clearly 
the probable intentions of the parties in all of these 
cases viz. — that “‘ the assignment of the draft and 
bill of lading was to transfer to the bank” the 
vendor’s “‘ right to the price, and give it the posses- 
sion of the goods as security.” The case under 
discussion criticises this statement and holds that 
the assignment of the bill of lading transfers title 
to the goods, and that the court has no right to 
treat this as simple security. It bases its decision 
upon the technicality of the law that an unex- 
plained transfer of the bill of lading transfers title. 
As the case went up on demurrer, no direct ex- 
planation of the assignment appeared. 

The decision is far from satisfactory in its reason- 
ing. It is hard to see how the defendant can be 
held liable on the contract made by the assignor 
to which he was not a party, or how he can be held 
to | have made any contract of his own, when he 
simply collects the money due on the contract made 
by his assignor. It would seem that in order for 
him to be liable he must have been a party to the 
original contract, or have made one himself. We 
do not believe the caseJis likely to be generally 
followed. ar 
“This case should be clearly distinguished from 
the common case of taking the hill of lading in the 
vendee’s aame and sending it to a bank with a 
draft attached, which draft the vendee is obliged 
to pay before he can get the goods. In the latter 
case, of course, there can be no question that the 
bank is not liable. 

Oscar Storer. 
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THE LIGHTER SIDE 


A LEGAL NIGHTMARE 


By DonaLp RICHBERG 


PRELUDE 


The order of events was this: 

A comic opera, floundering deep 

In legal tangles, followed by 

Two cocktails, lobster, restless sleep! 


THE DREAM 


I dreamed I came to try a case 

Into a darkened room, 

*Twas oceans broad and mountains high 
And solemn as a tomb. 


Then sudden, as by magic wand, 
Blazed forth a thousand lights; 

A judge strode out in royal robes, 
A jury in pink tights! 


The prisoner came from bar to bar, 
And then my toil began; 

I knew him guilty for he was 

The chief comedian! 


He hardly let me say a word, 

He joked the judge until 

I raised objection; when the judge 
Roared out to me: ‘‘ Keep still!” 


And next the judge’s ‘‘lady friend,” 
Just off upper Broadway, 

Danced in and joined him on the Bench 
And stroked his locks of gray. 


I made a motion to dismiss, 
The lady said: ‘‘ Absurd; 

O judgie dear — my latest song 
I’m sure you have not heard.” 


Then ten policemen did a dance 
With ten new divorcees, 

Who were in court to get more cash 
To pay attorneys’ fees. 


I dreamed the judge’s “‘lady friend” 
Sung seventeen encores, 

While jury, ‘‘cops’”’ and divorcees 
Marched up and down in fours — 





I dreamed the judge did ‘‘ buck and wing” 
Upon his flat-top desk; 

The minute clerk, as Father Time, 

Did sixty seconds burlesque. 


I dreamed a lobster came to court 
And loudly wailed its grief; 

It had been stolen and it swore 
My client was the thief. 


I tried to speak; the prisoner rose 
And said he’d never seen 

A lobster that was not well read, 
While this was plainly green. 


I tried to speak; the bailiff came 
And beat upon my head, 

Then took the prisoner from his box 
And put me there instead. 


I tried to speak; the court announced 
Regardless of my fury, 

That, for my bold contempt, I should 
Be tried now by the jury! 


The jury held me innocent 

Of law and so in fact 

Acquitted; which, for ladies, was 
A gentlemanly act. 


The judge said: “‘ Bosh, try him again; 
Hang him, ’twill please this lady;” 
Which, as a court procedure, seemed 
To me a trifle shady. 


The jury all retired to 

Effect a change of mind; 

The judge kissing his lady friend 
To show justice was blind! 


I felt my doom impending when 
There rose a mighty din; 

The jury change had taken place 
As soldiers they marched in. 


The judge was seized and forced to eat 

A deadly legal pill, 

While all the crowd joined hands and sang 
“The Flag of Bunker Hill.’ 


Cxicaco, Itt., December, 1905- 
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By the Way. — The crier had a bad cold, so 
that the duty of making the opening procla- 
mation fell to another court-officer who, as 
it happened, had never acted as crier. This 
officer had heard the proclamation often 
enough and knew it by heart, but this is what 
happened. The deputy-sheriff opened the 
door and announced ‘‘ Court!’”’ The sub- 
stitute crier rapped on his desk, and, within 
and without the bar, those present arose and 
stood in silence while the judge passed to 
his place. 

Then the substitute began, —‘‘ Hear ye! 
Hear ye! Hear ye!’’ His voice seemed to 
him horribly loud, and all recollection of the 
words to follow suddenly left him, but he 
pulled himself together and went on bravely. 
‘‘ All persons having anything to do before 
the Honorable the Justices of the Supreme 
Court in the Jury Session thereof now sitting 
at Boston within and for the County of Suf- 
folk may draw near and give their attendance 
and they shall be heard.” 

At this point he sat down, but seeing the 
judge looking up in surprise, he saw his mis- 
take and springing to his feet, he added: 

““By the way, gentlemen, God save the 
Commonwealth of Massachusetts.” 


Over Examination. —- It was at the trial of 
a heavy damage suit in a Worcester court. 
A boy of about fifteen years, gave impor- 
tant testimony for the plaintiff, and when the 
lawyer for the defendant, a prominent Boston 
man, arose to cross-examine, the case looked 
bad. After a few preliminary questions, the 
lawyer pounced upon his witness, and asked 
with whom he had discussed the case before 
the trial. The witness answered that he had 
talked with no one. 

‘“Do you mean to tell me that you have 
not talked with the plaintiff’s attorney ?”’ the 
lawyer asked. 

“Oh, yes, I talked with him,” was the 
reply. 

‘““What did he tell you to say?” thun- 
dered the questioner. 

“He told me to tell the truth, and I have 
told it,’”’ was the reply. 

The plaintiff got a good verdict. — Boston 
Record. 





Choate Went too Deep for Him. — Rufus 
Choate was once counsel in a suit on trial in * 
Nantucket in which a large amount of ship 
property was involved. The opposition had 
as a witness Capt. Stephen Bailey, a local 
celebrity, whose every sentence told that he 
was sailor born and bred. 

Mr. Choate questioned him politely, but in 
a way that the old sailor didn’t quite relish, 
because he didn’t understand what it led to. 
Finally the captain said, in reply to a ques- 
tion: ‘‘ Mr. Choate, you remind me of an old 
right whale!”’ 

Mr. Choate was, of course, astonished, and 
rebuked the witness for his impertinence. In 
defense Captain Bailey answered: ‘‘I don’t 
mean any impertinence at all, Mr. Choate; 
but when you go down there’s no telling when 
you are coming up! ”’ 

Mr. Choate excused the witness. — Boston 
Herald. 


He Forgot His Creed.—- At the conclusion 
of a murder trial before the late Judge K y 
holding a central New York circuit a few 
years ago, the citizens filled the court-room to 
hear the verdict. A prominent attorney from 
another county, who was also a prominent 
official in the Presbyterian Church, and was 
well known to the judge, was retained in the 
following case. He entered the room just 
before the jury returned, and was directed 
by the sheriff to a vacant space behind the 
judge’s chair. The throng, seeing his move- 
ment, followed him and crowded him against 
the chair. The verdict was guilty. The 
solemn duty of imposing the death sentence 
devolved upon the judge, but when he at- 
tempted to rise he was pinned fast. Annoyed, 
he cast an angry glance around to ascertain 
the cause of the obstruction. The attorney, 
disconcerted by the annoyance of the judge, 
pleaded the authority of the sheriff, saying: 
‘““T am here by grace,”’ whereupon the judge 
retorted: ‘‘ But I am here by election.’’ — 
Case and Comment. 





Naturally Dom Smart. — An Irishman with 
no education, having found that he had a 
natural gift of gab, had become something 
of a pettyfogger in a country ‘“ deestrict.” 
One day he was engaged against a lawyer of 
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education and learning, but little accustomed 
to the methods of the country pettyfogger or 
county justice, which, to say the least, would 
scarcely have passed muster in a court of 
record, but at the same time were popular in 
the country districts where this blatherskite 
held sway with conscious pride to an admir- 
ing throng, which always gathered when there 
was a ‘‘case on.’”’ The Irishman had come 
up to the expectation of his admirers and had 
caused several laughs at his citified opponent’s 
expense during the trial, and by the time he 
got to the jury was pretty well puffed up 
with his own importance. On the jury was 
another Irishman, who seemed to have taken 
great interest in the proceedings. He was 
seated in the front row of chairs, looking up 
into the face of his swelled-up fellow-country- 
man, who, now began his address as follows: 
“‘Gintlemin of the Jury, it has not bin me 
fortchin to attind any ov the universities or 
the hoigh schools, or the noight schools, or 
the business colleges, an’ its little iducation 
thot oiv had at all — faith an’ it is not aven 
a common school iducation’’—-‘‘ but ye’r 
naturally dom smart,”’ broke in our Irish jury- 
man, while a roar of laughter punctured his 
inflated compatriot. Being defeated, he wab- 
bled around for a few moments and then fell 
down completely, while his elated opponent 
walked off with the verdict.— Ohio Law 
Bulletin. 


A Happy Jury. — Even the dreary job of 
searching for eminent domain cases is bright- 
ened occasionally by a vision of better things, 
and the heart of the moral reformer may be 
gladdened by evidences of the national rising 
against the grafter in the painful pages of 
the Annual Digest, from which this choice 
bit was culled. Does it not suggest a way 
to attract good men to jury duty? “In 
proceedings by a railroad company to condemn 
land for a right of way, it was error for the 
counsel, witnesses and jurors to mingle freely 
together, dining together, and for meals, 
cigars, and drinks to be furnished by peti- 
tioner’s representatives. Detroit @T.S.L. R. 
Co. v. Campbell, 103 N. W. 856.” 


O’Conor to a Nantucketer. — Charles 


O’Conor, the distinguished New York jurist, 
passed the last year of his life on the island 
He spent considerable of his 


of Nantucket. 





time walking along the streets and crooked 
lanes of the quaint old town, and was a notice- 
able figure with his black frock coat, broad- 
brimmed black soft hat, and white hair. With 
hands clasped behind and head bent over, he 
would walk along seemingly in deep thought. 

One day while thus engaged, on the oppo- 
site side of the street stood one of the town- 
fathers, who wishing to attract his attention, 
said: ‘‘Good morning, Mr. O’Conor. The 
walking is better on this side.”’ 

“Walk there, then,” replied Mr. O’Conor, 
as he continued his tramp. 


Russia Progressive in Litigation. — A deci- 
dedly curious and unusual litigation is now 
engaging the attention of a Russian civil 
court. 

The widow of an officer killed in the battle 
of Mukden has sued the general in command 
of the division to which the head officer was 
attached for $40,000 damages for the loss of 
her husband, which, she claims, was caused 
by the defendant’s gross negligence. Plaintiff 
declares that she has evidence to prove that 
when the general was withdrawing his forces 
in obedience to Kuropatkin’s order to retire, 
he forgot all about the detachment com- 
manded by plaintiff’s husband, and sent him 
no orders. The detachment was, therefore, 
left behind alone, and was accordingly sur- 
rounded and annihilated by the Japanese. 


Advice From Her Lawyer. — Timothy Coffin, 
who was prominent at the Bristol County bar 
half a century ago, once secured the acquittal 
of an old Irish woman accused of stealing a 
piece of pork. As she was leaving the 
court-room she put her hand to her mouth, 
and, in a audible whisper, said: 

“Mr. Carfin, wha’ll I do with the por-ruk? ” 

Quickly came the retort: ‘‘ Eat it, you fool, 
the judge says you did’nt steal it!’ — 
Boston Herald. 


Perhaps More Appropriate than She Thought. 
—She was a nice, bright-looking young 
woman, and they were evidently talking poli- 
tics. A former judge of the Municipal Court 
of Boston had been mentioned as a candidate 
for mayor of the city. 

““No,” she said, ‘‘ I don’t think it is right 
for a man who has been judge of a criminal 
court to be mayor. It doesn’t seem to jibe.’ 












































